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No. 1. 


State oF LOvIsIANA EX REL. ATTORNEY-GENERAL ET AL. VS. JOHN A. 
CHEEVERS. 


This Court has no original jurisdiction of the question of eligibility of the judicial officers 
of the State, under Article 171 of the Constitution of 1879. That jurisdiction, as granted 


in Article 200, only applies to the removal of such officers and for such causes as are 
defined in Article 196 of the same Constitution. 


PPEAL from the Twenty-Second Judicial District Court, parish of 
Ascension. Hahn, J., in place of Cheevers, J., recused. 


J. C, Egan, Attorney-General, F. B. Earhart, District Attorney, and 
Paul Leche, Fred. Duffel, and Ed. N. Pugh, for Plaintiffs and Appellants. 


St. M. Berault and James D.*Augustin for Defendant and Appellee. 
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Bermopez, C.J. Charging the ineligibility of the defendant to the 
office of judge of the Twenty-Second J udicial District, the Attorney- 
General has instituted these proceedings against him, before the court 
of his domicil, to prevent him, for that cause, from entering upon the 
discharge of the functions of that office. 

To justify such a demand, grave charges were preferred against him, 
under the provisions of article 171 of the constitution. 
At the instance of the State, a preliminary injunction issued, but 
was afterward dissolved by this Court. 32 A. 649. 

The defendant had excepted to the jurisdiction of the lower court | 
on the ground that the original cognizance and determination of the 
matter involved appertain exclusively to the Supreme Court; but that 
exception was deemed not to be before us, at the time, for review. 

From the judgment sustaining that defense, and dismissing the 
suit, the plaintiffs have appealed. 

This action was brought before the defendant could have entered 
upon the duties of the office, that is, before the day on which the Twenty- 
Second Judicial District Court could have been organized had arrived. 
Its object was to prevent him from filling the office for causes anterior 
to and invalidating his eléction.. It contemplated his exclusion, not his 
removal from that office. We viewed the litigation from that stand- 
point, when it first came before us. Although the application for a pro- 
hibition, upon which we acted, was leveled also at the question of 
jurisdiction, which was pending in the district court, we expressly ab- 
stained from passing upon it, because it was not then ina condition to be 
entertained and solved. As it is now presented in a proper form, we 
will proceed to examine it. 

The object of this suit cannot be mistaken. Theaction was brought 
to prove an impediment to obstruct the defendant, or prevent him from 
entering upon the duties of the office. Its character or legal complexion 
was not, and could not be, changed or affected by the dissolution of the 
injunction, nor was it altered by any subsequent proceeding to propound 
facts which may, and no doubt have, since happened. It remains to-day 
_ in every respect with the same features which it possessed at the incipi- 
ency of the action, viz., a suit to prevent the induction into office of 
the defendant, for a cause of ineligibility, in existence prior to his 
election. 

The jurisdiction of courts of justice, particularly of the highest 
tribunal of the State, pronouncing in last resort, should be carefully 
measured in matters of this description, and should not be enlarged so 
as to embrace, within its compass, cases which clearly were not in the 
contemplation of the framers of the constitution when they undertook 
to determine and fix the extent and limit of its authority, as a court of 


J 
2 
1 
¥ 
4 
q 


SHREVEPORT, OCTOBER, 1880. 


State ex rel. Attorney-General et al. vs, John A. Cheevers. 


original jurisdiction, and delegated toit powers which, up to then, had 
been exercised exclusively by the Senate, upon charges properly brought. 

The articles of the constitution, which define the original jurisdiction 
of this Court, in cases of removal of designated judicial officers, bear 
nombers 200 and 196, and read as follows: 

Art. 200. “For any of the causes specified in article 196, judges of 
the courts of appeal, of the district courts, throughont the State, and ot 
the city courts of the parish of Orleans, may be removed from office by 
judgment of the Supreme Court of this State, in a suit instituted by the 
Attorney-General or a district attorney, in the name of the State, on his 
relation. The Supreme Court is hereby vested with original jurisdiction 
to try such cases, and it is hereby made the duty of the Attorney-Gen- 
eral, or any district attorney, to institute such suit on the written re- 

_ quest and information of fifty citizens and taxpayers residing within the 
territorial limits of the district or circuit over which the judge, against 
whom the suit is bruught, exercises the functions of his office. Such 
suits shall be tried after citation and ten days delay for answering, in 
preference to all other suits, and wherever the court may be sitting ; 
but the pendency of such suit shall not operate a suspension from 
office. In all cases where the officer sued, as above directed, shall be 
acquitted, judgment shall be rendered jointly and in solido against the 
citizens signing’the request for all costs of the suit.” 

Article 196. “The Governor, Lieutenant Governor, Secretary of 
State, Auditor, Treasurer, Attorney-General, Superintendent of Public 
Education, and the judges of all the courts of record, shall be liable to. 
impeachment for high crimes and misdemeanors, for uon-feasance or mal- 
feasance in office, for incompetency, for corruption, favoritism, extortion 
or oppression in office, for gross misconduct, or habitual drunkenness.” 

_ Those articles are found under the heading : 

‘* IMPEACHMENT AND REMOVALS FROM OFFICE.” 

It is patent that by article 200 this Court (for the first time) was 
clothed with original jurisdiction over cases tending to the removal 
of judicial officers, for breach of official duties or inability to perform 
the same. The causes for which such removal can be provoked, are 
enumerated in article 196, to which article 200 expressly refers, and 
which, therefore, forms a vital part of it. Powers which, prior to 1880, 
were vested in the Senate alone, but which have not, however, been with- 
drawn from that body, were thus formally conferred upon this Court, 
which has, therefore, authority to exercise them for the same purposes, 
and to the same extent that the Senate itself can, but only in the cases 
specified. 

Among the causes set forth in article 196, as justifying the removal 
of a district judge, is that of incompetency, which means, his inability to 
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+ perform the duties of his office, resulting from physical or intellectual 
disqualifications charged since his induction into and during his tenure 
of office. _ 

It is not possible to conceive how that original jurisdiction can, by 
any reasonable intendment of the constitutional provisions quoted, be 
made to extend to cases of exclusion from office, based upon causes 
mentioned in article 171, in existence prior to the election and induction 
into office of the officer proceeded against. The convention which 
framed the constitution could have included those causes as it has done 
others, in article 196; but it has not done so. It contemplated that the 
suits in which this Court was to have such jurisdiction were to be suits 
brought under art. 196, while the judge sought to be removed would be 
in the “exercise” of the functions of his office. The jurisdiction of this 
Court was to attach only for causes enumerated in that article, in suits 
brought after the induction of the officer whose displacement is asked, 
and was to be exercised exclusively upon charges of some of the wrong- 
ful acts embodied in article 196, and alleged to have been committed 
officially, and also upon charges of incompetency, for causes originating 
since such induction, or for causes existing previous thereto, and von- 
tinuing thereafter. : 

A removal from office irresistibly implies a previous induction into, 
and actual tenure of, the office. There can be no escape from this propo- 
sition. The defendant, however, strenuously contends that the facts 
upon which the State relies to establish his ineligibility would, if veri- 
fied, justify the charge of incompetency, provided for in article 196, and, 
' consequently, bring the case, as instituted, within the original jurisdic- 

tion of this Court. 

We cannot assent to that proposition. The suit was brought be- 
fore the defendant had entered upon the office in question, and upon 
causes then known, and which are to the effect that he could not have 
been, and was not legaliy eligible to the office. They do not affect his 
competency. They refer to his character or status at the time under 
article 171, but not to any physical, moral, or intellectual disqualifica- 
tions or incapacity under article 196, occurring after his induction into 

Office. 

‘rhe defendant may well be ineligible and still be competent to dis- 
charge the duties of the office which he claims, He may also well be 
eligible and yet be incompetent. The words ineligibility and incompe- 
tency are not synonymous or convertible, but are generic terms ; causes 
of ineligibility are not causes of incompetency, and vice versa, in the 
sense of the constitution ; for it views them differently, and contains two 
distinct articles providing separately for both. 

Ineligibility refers to certain disqualifications existing previous to 
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the election. A person elected to the office of district judge may be 
ineligible for many reasons, either, because not a male, not a citizen, not 
of lawful age, not a licensed practicing attorney, or because excluded by 
judgment or impeachment from holding office, or because a defaulter ; or 
an undischarged collector of taxes, or trustee of public money, would be 
ineligible, and still be very competent to discharge the functions of the 
office. 

Incompetence refers generally to other disqualifications, occurring 
after induction into office. Such crimes as nonfeasance, malfeasance, cor- 
ruption, favoritism, extortion, or oppression, gross official misconduct in 
the exercise of official powers, and such disqualifications as habitual 
drunkenness, and inability arising from intellectual or physical infirmity 
existing before induction, and continuing thereafter, or happening, 
during tenure of office, are causes to remove within the original jurisdic- 
tion of this court. A person may be incompetent to fulfill the office of 
district judge ; for instance, a qualified citizen and attorney, learned in 
the law, not chargeable with any offense under article 171, but afflicted 
with dumbness, deafness, blindness, general paralysis, surely would be 
incompetent, and yet may be eligible to the office. Ineligibility and 
incompetency are not, however, causes exclusive the one of the other. 
They may exist simultaneously or separately ; a person may be both in- 
eligible and incompetent at the same time. When the eligibility or com- 
petency of a judicial officer is questioned, the matter must be tested 
upon proper charges, of either the one or the other, before different 
forums. 

Where the law, whether embodied in the constitution, or found in 
the statute book, or in both, has. made a distinction between offenses 
committed prior to, and those committed after induction into office, and 
while in office, and has discriminated between causes of ineligibility and 
causes of incompetency, it is the duty of the Court to inquire, and de- 
termine whether the distinction was made, and, if it exists, to give it 
force and effect. 

We take the rule to be, particularly in questions like that now 
before us, in which we are called upon to expound the language con- 
tained in the paramount law of the State—that the affirmative descrip- 
tion of the cases, in which original jurisdiction was conferred on this 
Court, implies necessarily a negation of its jurisdiction over cases not 
enumerated. 

We have inquired to ascertain whether such distinction and descrip- 
tion had been made, and we find that they have. The constitution has 
left the law as it stood at its adoption, relative to cases of ineligibility to 
office ; but it has delegated to this Court powers for the removal of judi- 
cial officers, as comprehensive and effective as those vested in the 
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Senate, sitting as a court of impeachment for the trial of such officers, 
‘upon proper charges, and in proper cases. 

This suit cannot, under any aspect, be treated as one to remove the 
defendant from office, as its avowed object was to prevent him from en- 
tering upon it altogether. Under a final judgment, in favor of the 
plaintiff, the defendant, if in office, would have to vacate it or subject 
himself to forcible expulsion from it. 


The disqualification of a judicial officer, entrusted with high powers 
and prerogatives, is a matter which is not to be lightly dealt with and 
which should command the fullest consideration of courts of justice. 

Where the original jurisdiction of this Court is expressly restricted 
by the organic law to given cases of removal, we are powerless to 
éxpand it so as to comprise other cases intentionally omitted, in which 
the exclusion of officers is to be demanded by proceedings to be institu- 
ted before a competent court of inferior jurisdiction. 


In 15 Cal. 120, views similar to those expressed in the body of this 
opinion were entertained in an analogous case. 


While we are considering and determining a case instituted before 
the induction into office of a person claiming to have been duly elected 
district judge, and for a cause existing prior to his election, we think it 
our duty to say that we are not to be understood as holding that judi- 
cial officers, who may have actually entered upon the discharge of 

_ Official functions though ineligible under article 171, or assailable under 
article 196, for incompetency, but who have not been proceeded against 
before induction (as the defendant was in this case), cannot, subsequently 
to such induction, upon proper showing, be expelled from such office. 
They surely could be made to vacate the office. Such result would 
have to be accomplished, in cases of incompetency, by the authority of 
this Court, taking original jurisdiction of a suit for that purpose against 
them, and in cases of ineligibility, would take place by the power of a 
district court, exercised under an executory judgment. 


After a most attentive examination and thorough scrutiny of the 
articles of the constitution bearing upon the questions before us, we un- 
hesitatingly declare that, as our original jurisdiction over cases for the 
removal of judicial officers attaches only where they are charged with 
official crimes, official misconduct, or habitual vice, or personal or official 
disability or incompetency, we are utterly devoid of such jurisdiction 
over, and cannot determine primarily suits brought against, parties 
_ @laiming to have been elected to a judicial office, when such suits, 

_whether instituted before or after indnction into office, are based upon 
causes incorporated in article 171 of the constitution, and charge the 
‘éneligibility of such parties, and, consequently, that such suits must be 
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carried on before the districts courts having jurisdiction of the persons 
of such parties. : 

By their constitution, the people of this State, whose delegated 
powers we exercise, have said to us, as Moses in ancient times spoke to 
Israel, in solemn behest: “ Ye shall not add unto the word which we 
command you; neither shall ye diminish aught from it—that ye may 
keep it.” 

From such mandate we cannot depart. The judgment of the lower 
court being erroneous, . 

It is ordered that said judgment be reversed, and proceeding to 
render such judgment as shouid have been rendered, it is adjudged 
that the exception of the defendant be overruled, and that he answer to 
the merits, and now, in order to enable the district court to pass upon 
the issues presented, 

It is decreed that this case be remanded to the lowér court, to be 
further proceeded with as the law provides, the defendant and appellee 
to pay the costs of appeal, and those of the lower court from the filing of 
the exception. : 


No. 2. 


S. M. Srrxson, GUARDIAN, ET AL. VS. BENJAMIN F, O’NEAL. 


On Motion To Dismiss. 


The right to appeal is as much affected by a partial execution of the judgment appealed 
from, as itis by a full and complete acquieseence in it. 


PPEAL from the Eighteenth Judicial District Court, parish of Bos- 
sier. Turner, J. 


J. L. Hargrove for Plaintiff and Appellant: 
Plaintiff has not acquiesced in the judgment; his acts were conservatory 
only. 


J. A. Snider for Defendant and Appellee. 


The opinion of the Court was delivered by 
Pocué, J. This is an action to annul a tax-sale of certain landed 
property, alleged to belong to the minor children of the late James N. 
Cooper, residing in the State of Texas with their mother, Susan M. 
Stinson, who hus been appointed as their guardian, under the laws of 
Texas, and who, joined by her sqeond husband, brings this suit in behalf 
of said minors, for the nullity ofthe tax-sale of their property in the 
parish of Bossier, which had been adjudicated to defendant ; they also 
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sue for the fruits of the same during defendant’s possession, and for 
damages caused to them by his illegal possession and use of their 
property. Defendant answered, urging the legality of his purchase, and 
the validity of his title to the lands in suit, and prayed in the alternative 
for the value of the improvements placed by him on the lands. 

He subsequently abandoned all claims of title or ownership to the - 
land, and the issue was thus narrowed down to the question of the fruits 
' and revenues of the property, and of the damages claimed by plaintiff 

on the one hand, and of the compensation for useful improvements 
made on the property, urged by defendant on the other hand. The 
judgment of the lower court annulled the tax-sale, decreed the property 
to the minors Cooper, allowed them rent for the years 1877 and 1878, at 
one hundred dollars each year, and that of 1879 when due, which was 
one hundred and twenty-five dollars. The district judge allowed defend- 
ant for his improvements two hundred and forty-five dollars, and an 
additional sum of thirty-three dollars and twenty cents for taxes paid 
by him on the property. 

Plaintiffs took an appeal from this judgment, and defendant moved 
' to dismiss the appeal on the ground that plaintiffs had acquiesced in 

the judgment appealed from, by voluntarily executing the same. 

The case having come up before our immediate predecessors, it was 
remanded by them to the lower court, for the purpose of taking testi- 
mony on and of trying the issue raised in the motion to dismiss the 
appeal, on the ground of plaintiffs’ acquiescence in the judgment 
appealed from. 

The evidence taken, and the finding of the court a qua on this issue 
are now before us for our consideration. 

The principle which debars from the right of prosecuting an appeal 
a party who voluntarily executes even partially a judgment rendered 
for or against him,is incorporated in our Code of Practice, and has 
received the interpretation and sanction of our courts in numerous 
decisions. 

The only question with which we have to deal in the present 
instance, is the interpretation of the acts of plaintiffs touching or affect- 
ing the judgment rendered in their favor, and from which they had 
appealed. 

The evidence shows that the judgment was rendered on October 
3d, 1879, that the appeal was perfected on November 6th, 1879, and that 
on the 26th of December, of the same year, plaintiffs filed a suit against 
one of the defendant’s tenants, for the rent of that year, and Fettedman, 
their attorney-in-fact, admits that he realized in that suit one hundred 
and fifty dollars, and that he rested his action on the rights conferred on 
him by the judgment of October 3d, 1879. He further admits that he 


| 

. 
d 
\ 
« 


SHREVEPORT, OCTOBER, 1880. 949 
Stinson vs. O’Neal. 


rented the identical lands in controversy for the present year, 1880. 

In our opinion, these acts constitute an acquiescence in the judgment 
appealed from, and should debar appellants from further prosecuting . 
their present appeal. Previous to the judgment appealed from, the 
lands were in the possession and control of the defendant, O’Neal, under 
his purchase, and before the judgment was rendered, plaintiffs could 
exereise no acts of ownership on or touching the property in litigation: 
The very tenant whom they sued for rent had been placed on the 
premises by and under a contract with the defendant, and by suing him 
for rent plaintiffs judicially claimed and exercised the rights and advan- 
tages conferred upon them by this very judgment, and from no other 
source. They received rent-money, which was not theirs, without the 
effect of the judgment complained of by them; and the Court cannot 
tolerate their pretensions to reap the benefits of the judgment in its 
favorable features, and to ask in the same breath the reversal of the 
same judgment in other respects, when unfavorable to them. The right 
to appeal is as much affected by a partial execution of the judgment, as 
it would be by a full and complete execution of the decree in all its 
parts. 3 A., 115. 

We cannot admit the distinction invoked by plaintiffs’ counsel in his 
attempt to show that the acts of plaintiffs were merely conservatory pro- 
ceedings, to save such ‘money which was in danger of loss, and to 
prevent depredations on the property in contestation. We consider 
these acts as acts of ownership coupled with possession, which both 
sprung exclusively from the judgment appealed from, and operate an 
unmistakable acquiescence. 

It is therefore ordered, adjudged, and decreed that plaintiffs’ appeal 
be dismissed at their costs. 


No. 3. 


S. Heroxp vs. J. J. STOCKWELL. 


Although the contracting parties have called a sale an agreement by which a planter pre- 
tends to sell his growing crop to his creditor for a certain sum of money, which, together 
with whatever may be realized trom the crop, shall be placed to the credit of the plant- 
er’s account with the creditor,—yet such a contract is not one of sale but of security. The 
ownership of the crop is not transferred by it, and the relation of the parties is not that 
of vendor and buyer, but remains that of debtor and ereditor. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 
Hicks & Hicks for Plaintiff and Appellee: 

First—The contract between Blackwell and Herold, whether a nominate 
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‘or innominate contract, is a valid obligation. 12 A. 125-6, 531. It 
was an executed contract on the part of Blackwell, and the crop was. 
completely vested in Herold, so that the vendor could not reclaim 
it; though, on the part of Herold, it was partly executed and partly 
executory and conditional. Story on Contracts, Secs. 236, 246 ; ©. C. 

2456, 2021 ; 23 A. 405 ; C. C. 488, 489, 494. This interpretation, accord- 
ing to its form, is not shown to be different from their understanding 
of the contract, and must prevail. 4 L. 469. 

Second—The defendant, in taking possession of the plaintiff's crop, and 
converting it to his own use, violated his obligations as lessor and 
committed a trespass, and owes him, the plaintiff, reparation, not. 
only to the value of the cotton, but for his expenses in bringing and 
prosecuting this suit, including the fee of his attorneys, and also in 
vindictive damages. C. C. 3165, as amended, Acts of 1872, p. 36; 
C. C. 2315, 1934; 29 A. 214, 571; 15 A. 163. The highest estimate of 
the damages will be adopted, without compensating the defendant 
for his expenses in gathering the crop. 25 A. 417; C. C. 1891, 1892, 
1965; 10 A. 13; 3 A. 204. 


J. L. Hargrove for Defendant and Appellant : 

First—Whoever claims damages based on a deprivation of prospective 
profits, must establish such facts in evidence as will enable the court. 
to fix with certainty the amount of the deprived profits. 30 A. 264, 
Bartley vs. City of New Orleans. 

Second—He must show title. In such a case, the defendant Is entitled 
to allege, and to introduce, any pertinent evidence to prove the 
nature and limitations of the plaintiff's rights in the property, and 
in no event can he be held for a greater proportion of the damages 
than the nature and extent of the plaintiff's rights in the property 
would equitably entitle him to claim. 30 A. 487, Burbank vs. 
Harris. 

Third—The attempt of a lessee or his vendee to forcibly remove from 
the leased premises property subject to the lessor’s privilege, is a 
trespass sounding in damages. 29 A. 213. 

Fourth—The laborer having .abandoned the crop without the consent 
and against the remonstration of his employer, forfeited his con- 
tract, and was not entitled to recover, and therefore his vendee could 
not. 23 A. 317, Bartel vs. Sadoudi. 


The opinion of the Court was delivered by 

Topp, J. The defendant leased to one Alfred Blackwell a part of a 
plantation known as Mrs. Cane place, in Bossier parish, for the year 1879. 
The land leased was planted partly in cotton and partly in corn by the 
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lessee, who was to pay for the rent one-third of the cotton, and one-half 
of the corn produced thereon. On the 16th of August of that year, the 
lessee, Blackwell, executed in favor of plaintiff the following writing, 
to wit: 

* State of Louisiana, 

“Parish of Caddo. 

“For the consideration of fifty dollars, the ‘receipt of which is 
hereby acknowledged, I agree to sell, and hereby do sell and deliver to 
8. Herold, of the above State and parish, the whole crop of cotton and 
corn, exclusive of the one-third belonging to J. J. Stockwell for rent, 
grown by myself on what is known as the Cane place, in Bossier parish. 
It is further agreed that anything the crop of cotton and corn brings 
over the above stipulated price of fifty dollars shall be placed to the 
credit of my account, like the fifty dollars.” 

Immediately after the execution of this instrument, the plaintiff sent — 
to the leased premises laborers employed by him to take possession and 
control of the crop. The defendant would not permit these employees 
of the plaintiff to gather the crops, and compelled them to leave the 
place, and subsequently had the crops gathered, and refused to rec- 
ognize any right thereto in plaintiff, but retained and disposed of the 
same. Thereupon the plaintiff instituted this suit for damages, and 
assessed the damages at $1050, the alleged value of the crops, and the . 
further sum of $150 for attorney’s fees, for which sums judgment was 
prayed for. 

The answer alleged the lease of the land to Blackwell ; admitted 
that the gathering of the crops by plaintiff and his employees was pre- 
vented by him,.and they made to leave the premises ; charged that they 
were trespassers, and denied all the other allegations, and especially that 
he had incurred any liability to plaintiff by the acts complained of, and 
set up a reconventional demand for $4000, for damages caused by the 
alleged trespass. 

There was judgment in favor of the plaintiff for two hnndred and 
fifty two dollars and sixty-seven cents and interest, the amount of plain- 
tiffs debt against the lessee, Blackwell, and for the further sum of $150 
damages. From this judgment the defendant has appealed. 

The plaintiff bases his demand on the alleged violation of his rights, 
and the alleged retention of his property, claimed to have been acquired 
by him by the contract of the 14th of August, 1879, above referred to. 
This contract being the basis of the suit, its construction is the main 
question presented for our consideration. Did the plaintiff acquire the 
ownership of the property, the value of which he sues for by this 
contract? In other words,was this a contract of sale? The parties 
term it a sale, but courts will regard the essence of a contract rather 
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than its form, or the name by which the contracting parties choose to 
designate it. 4 L. 469; 10 L. 243; 1 A. 254; 3 A. 294; 10 A. 533. 

It is the very essence of a sale that it divests the ownership of the 
seller in the thing sold, and transfers it in full property to the buyer. 
Did the contract in question effect this? Did it invest the plaintiff with 
the complete ownership of the crops for the price stipulated, with the 
right to dispose of them and to retain and enjoy the entire proceeds of 
them? An inspection of the instrament shows very plainly that it did 
not confer on. the plaintiff any such right ; did not invest him with com- 
plete dominion over the property. On the contrary, the last clause 
_ stipulated that the entire proceeds of the crops over the fifty dollars were 
to be placed to the credit of Blackwell, the alleged vendor, in the 
account owing the plaintiff by him. This alone is sufficient to preclude 
the idea that it was a sale. Nor was it a giving in payment, since such 
a contract, equally with a sale, transfers the property in full ownership 
to the purchaser, and differs from a sale mainly in making the delivery 
of the thing transferred essential to the completeness of the contract. 
In fact, it is one of those innominate contracts that may be likened in 
some respects to a pledge, but which could not confer on the transferee 
a larger interest in the property than sufficient to secure the payment of 
the debt that might be owing by the transferrer. If there were any 
doubt about the proper construction of this contract, that doubt would 
be removed by referring to the testimony of the plaintiff himself, to be 
found in the record, He says, “my sole object in keeping the crop was 
to secure the debt which Blackwell owed me.” We do not think he is 
entitled to any thing more. 

The defendant’s counsel insists that the demand shonld be rejected. 
He urges that the plaintiff was a trespasser upon the premises leased by 
the defendant to Blackwell, and should be treated as such, and refers 
us to the case of Cooper vs. Cappel, in support of his views. This case 
differs from that in several essential particulars. In that case the term 
of the lease had expired ; the rent was past due, and the lessee sold the 
cotton ginned and baled, and under pledge for the rent, and the only 
security for its payment, to other parties, who came upon the plantation , 
and in and by force and violence removed the cotton from the place. In 
this case the rent was not due; the crop had to be gathered before the rent 
could be paid—since it was by the terms of the contract to be paid in 
_ kind, and the evidence satisfies us that the plaintiff's employees entered 
upon the premises, not for any illegal purpose, but to gather the crops, 
and the plaintiff offered to pay defendant the rent contracted to be paid 
by Blackwell, and the advances made to him by the defendant. 

We do not think, however, that the evidence justifies the damages 
allowed by the judge a quo beyond the amount owing by Blackwell to 
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the plaintiff, and which the transfer or pledge of the crop was intended 
to secure. The defendant was the lessor, and as such had a privilege 
and pledge upon the entire crops of the lessee, until his rent was paid. 
He may well have believed that a contract made by his tenant, which 
purported to transfer the crops then standing ungathered in the field, 
and to provide for the oecupation of the premises, and the gathering of 
the crops by strange parties, with whom he, the planter, had never con- 
tracted was intended to interfere with the rights which as lessor, he 
claimed under the pledge resulting from the contract of lease. There 
is no warrant in the evidence or the law for these damages, and in this 
respect the judgment must be changed. 

It is therefore ordered, adjudged, and decreed that the judg- 
ment of the lower court be amended, by rejecting the damages of $150, 
allowed.therein, and affirmed in every other respect, plaintiff to pay the 
costs of this appeal. 


No. 6. 
M. D. C. Canz, Turrrx, et vs. J. D. CawrHon, SHERIFF, ET AL. 


A third person in good faith lending money to a minor by authority of a Court of competent 
jurisdiction, is protected by the Decree, whether the loan was necessary and used for 
the minor, or not. Previous Decisions re-affirmed. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Wise & Herndon for plaintiff and appellee : 

First—The presence of the under tutor is indispensable at a family 
meeting, and a family meeting held without his presence and advice 
is illegal and void. R. C. C. 276; 6 N.S. 454; Commaux vs. Baibin, 
10 La. top pg. 574; Stafford ux vs. Villair et al. 941; Tutorship of 
Bates. 

Second—Minors are never estopped, and may go behind the proceed- 
ings of a family meeting, and judgment homologating the same, 
and show fraud and irregularities in the proceedings. 16 An. 98; 
Zuntz vs. Mrs. Courcelle et al. 1 H. D. pg. 9, 18, 27 ; 5 Rob. 287; 
Dorse vs. Leaumont, 4 An.; Hull vs. Woods, 85. 

Third—Minors’ property cannot be sold without the benefit of appraise- 

ment. R.C. C. 346 and 342; Short, admr. vs. Piety, 3 Rob. 262; 14 

An. 597 ; Roberts et al. vs. W. W. Brown et al. : 


Alexander and Blanchard for defendant and appellee: 
First—The property of minors can be validly and legally mortgaged by 
the advice and consent of a family meeting, duly homologated by 
the probate judge. Civil Code 339, 340. 
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Second—The proceedings in this case were formal and regular, and in 
strict accordance with the requirements of the above articles of the 
Code. 

Third—Mrs. Hatkinson and her agent, in making the loan, acted in 

_ good faith, relying on the decree of a court of competent jurisdic- 
tion, and without knowledge of any fraud—if any such there was— 
on the part of the tutrix or her agent. 

rinnenndd “The decree of homologation was a sufficient protection to the 
lender of the money, and she was not bound to look beyond the 
decree in order to ascertain whether any debts of the succession 

~ were laid before the family meeting or not, neither was she bound 
for the judicious application of the money to the payment of the 
debts by the tutor, after she placed the money in his hands.” 13 A. 
364, 9 L. 192, 14 L. 467, 16 L. 120, 17 L. 194, 7 R. 63. 

“There can be no dispute at this day as to the entire correctness of the 
proposition that third persons dealing bona fide are protected by 
final decrees rendered by courts having jurisdiction of the persons 
and subject matter before them, and this whether said judgments 
be right or wrong, honest or fraudulent.” Succession of Elliott, 31 
A 35. 


' The opinion of the Court was delivered by 
BermupEz,C.J. An order for the seizure and sale of certain rea) 
estate, represented as mortgaged to secure the payment of a loan of money 
($4400), having been rendered, and steps having been taken for the en- 
forcement of that decree, the plaintiffs have applied for and obtained an 
injunction, for the purpose of having it judicially declared that neither 
the debt, nor the mortgage claimed, have any existence. The injunction 
thus granted having been dissolved, the plaintiffs have taken an appeal, 
and ask that the judgment of the lower court be reversed, and that 
their injunction be perpetuated. 
The facts elicited during the trial of the case are the following : 

Mrs. Cane, as legal tutrix of her minor grandchildren, pre- 
sented a petition to the proper probate court, averring reasons to 
show the necessity of borrowing, on giving a mortgage, a sufficient 
- amount of money, to pay debts due by the minors, and praying for the 
convocation of a family meeting, to consider and pass upon the propriety 
of such loan and mortgage. Her prayer was granted. The meeting was 
held,and advised the loan and the mortgage. The procés verbal of deliber- 
ations was approved by the under tutor of the minors. The conclusions of 
the family meeting and of the under tutor were homologated, and the 
_ tutiix was authorized, by the Court,to borrow the amount, and to 
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secure its payment by special mortgage on the real estate described. 
With that authority in hand, acting in her official capacity, she con- 
tracted the loan, issued her note, and secured its payment by mortgage 
on the real estate designated, belonging to the minors. 

From the mortgagee the note passed, by transfer and subrogation, 
to a third person, who, upon failure of payment, instituted and pros- 
ecuted the executory proceedings first mentioned. 

The legal tutrix, and one of the minors emancipated by marriage, 
have enjoined the seizure and sale of the property on several grounds, 
which are substantially: first, that it was unnecessary to make the loan; 
second,that the money obtained did not inure to the benefit of the 
minors, but was borrowed for the use of their tutrix, to the knowledge 
of both the mortgagee and subrogee ; third, that the proceedings were 
irregular and are not binding, because the under tutor of the minors was 
not present at and took no part in the deliberations of the family 
meeting. 

In 13 A. 364, this Court held: The decree of homologation was a suf- 
ficient protection to the lender of the money, and she was not bound to 
look beyond the decree in order to ascertain whether any debts of the 
succession were laid before the family meeting or not. Neither was she 
bound for the judicious application of the money to the payment of the 
debts by the tutor, after she had placed the money in his hands. 

In 31 A. 35, this Court again held: There can be no dispute, at this 
day, as to the entire correctness of the proposition, that third persons 
dealing bona fide are protected by final decrees rendered by courts 
having competent jurisdiction of the persons and subject matter before 
them, and this, whether said judgments be right or wrong, honest or 
fraudulent. 

In 28 A. 418, which is a case somewhat similar on principle, the 
Court protected an innocent third person against unwarranted assaults 
from a fully emancipated minor. 

These rulings are supported by abundant authorities. 9 L. 192; 14 
L. 467; 16 L. 120; 17 L. 194; 7 R. 63. 

The testimony signally fails to show any fraudulent intent on the 
part of the tutrix, and still less the knowledge of such intent charged 
on the mortgagee and subrogee. These were heard as witnesses on the 
‘trial of the case, and have unhesitatingly testified to the reverse of the 
charges propounded against them,in a manner conclusive ‘of their 
entire good faith throughout the whole transaction. 

The evidence does not destroy the presumption which attaches to 
the correctness and authenticity of the procés verbal of the deliberations 
of the family moeting, from which it is legitimate to infer that the under 
tutor was present at the assembly. It is proper to remark that the 
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petition, presented by the tutrix for the homologation of those delibera- 
tions, was expressly concurred in by the under tutor in person. 

We do not think that this is a case in which damages can now be 
allowed. The lower judge properly reserved the alleged right of the de- 
fendant in injunction to demand the same in a different action. 

The judgment of the district court is therefore affirmed with costs. - 


No. 5. 


TuTorsHIP OF THE Minor Heres or H. & M. J. McCormick, 


This Court will not infer that the judge of the Probate Court, when he rendered his judgment 
in chambers, homologating the Deliberations of the family meeting, did not have the 
process-verbal before him, because the judgment was signed on the 25th of October 1877, 
and the Petition of the Tutrix praying for the homologation, the process-verbal and the 
judgment were only filed on the 26th October 1877. It is of common practice to place 
such papers in the hands of the judge for his consideration and signature in chambers, 
and to file them after he has signed the judgment. 

‘There is no reason to disturb on appeal the decree of the Probate Court homologating the 
Deliberations of the family meeting and authorizing the mortgage of minors’ property, 
when all the requirements of the law for such mortgage have been fulfilled and the decree 

. rendered on proper evidence of the same. 


PPEAL from the First Judicial District Court, yarteh of Caddo. 
Taylor, J. 


Wise & Herndon for Appellants : 

First—The homologation of the proceedings of a family meeting in- 

volving the interests of minors, will be set aside on appeal, when it 

appears that the lower court, at the date of the homologation, had 
no evidence before it going to show whether the recommendation of 
the family meeting would injure or benefit the minors, 32 A. 97, 
Succession of Henry J. Forstall. 

Second—The law requires the testimony of witnesses in cases before 
courts of probate shall be taken in writing and annexed to the 
record, and a list shall be made of such documents as are produced 
by the parties, and are not annexed to the record, that they may be 
read on the appeal. This provision of law has always been held to 
be imperative. C.C. p. 1042; Polk vs. Childress, 4 A. 500; Tomkins 
vs. Benjamin, 16 La. 200; Graham vs. Graham Heirs, 16 La. 203 ; 
Reihl vs Nortin, 29 A. 17. 


L. M. Nutt for Appellee. 


The opinion of the Court was delivered by 
Fenner, J. This appeal is taken by an emancipated minor, in her 


| 
| 
\ 
/ 
; 
- 
‘ 
y 
4 
q 


SHREVEPORT, OCTOBER, 1880. 
Tutorship of Minor Heirs of McCormick. 


own behalf, and by an under tutor in behalf of two other minors, from 
a judgment homologating the deliberations of a family meeting, and, in 
accordance with the recommendation thereof, authorizing the tutrix of 
said minors to borrow twelve thousand dollars for the use of the minors, 

and to give a mortgage on their property to secure the same. : 

The petition filed by the tutrix sets forth fully the motives and pur- 
poses for which the loan was required. The procés-verbal of the 
family meeting recites that “ after considering said petition and hearing 
the evidence adduced before them, after due deliberation, said meeting 
advised as follows: that the revenues of said minors being insufficient 
to pay the taxes and other debts now due and exigible from said minors, 
and, further, it being necessary for the protection of mortgage rights 
held by them that money should be raised for them with which to pay 
taxes on property mortgaged to them, it is the opinion and advice of 
this meeting that M. D. C. Cane, tutrix, be authorized and empowered 
to borrow, etc., and to execute a mortgage,” etc. 

These proceedings took place on October 24th, 1877, and are ap- 
proved by the under tutor. A petition was then prepared by the tutrix 
presenting the aforesaid procés-verbal, and praying for the homolo- 
gation thereof, to which petition is attached an acceptance of service, 
waiver of time, and consent to the homologation, signed by the under 
tutor under date of October 24th, 1877; and uponit are indorsed the 
order and judgment of the judge homologating the proceedings and 
granting the authority prayed for, in accordance therewith, which judg - 
ment recites that it is “done and signed in chambers this 25th day of 
October, 1877.” 

The whole of these proceedings, viz.: the petition for homologa- 
tion, the procés-verbal of the family meeting, the consent of the under 
tutor, and the judgment and order of court, are indorsed as having 
been filed on the 26th of October, 1877 ; and the counsel for appellants 
contends that, as the judgment of the court is dated October 25th, and 
the procés-verbal of the family meeting is filed only on the 26th, we must. 
infer that the judge, at the time of rendering his judgment, did not have 
before him, even, the procés-verbal, and was, therefore, without any 
foundation for his action. We think it is patent on the face of the record 
that the petition and accompanying documents were presented to the 
judge, that he made his order thereon in chambers, and when returned 
by him to counsel, the whole were filed in court together. This is not 
an uncommon practice in such cases, and we see nothing harmful in it. 
It explains the discrepancy in date, and leaves no ground for the im- 
probable inference, sought to be drawn by counsel, that the judge 
homologated the proceedings without even having before him the 
procés-verbal thereof, or knowing what the proceedings were. 
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If this inference were sustained, it might bring this case within the 
doctrine of Succession of Forstall, 32 A.97. Thero, the lower court had 
homologated the proceedings of a family meeting recommending the 
approval and ratification of an act of compromise, and the court had 
actually confirmed said compromise, although it affirmatively appeared 
that at the time of rendering his judgment the judge had never had be- 
fore him the act of compromise or ‘any statement or evidence showing 
in any manner the nature thereof, but acted simply on the procés-ver- 
bal of the family meeting, which merely referred to the compromise as 
embodied in a separate act not filed,and did not state its nature or ob- 
jects. Our predecessors rightly held that the confirmation of the com- 
promise was a judicial act, involving the exercise of judgment, and 
could not be validly made by the judge when he had nothing before him 
to show even what was the compromise which he was confirming. 

In the case at bar, we are satisfied the procés-verbal was before 
the judge when he acted ; and that set forth fully the nature, object, 
and purposes of the order asked, and the reasons on which the family 
meeting acted in recommending it. The judge was thus fully enlightened 
as to what he was doing; and if the order asked seemed to him proper, 
and the reasons of the family meeting satisfactory, and as the under 
tutor, instead of opposing, expressly concurred in the recommendation, 
we know of no law requiring him to create a contestatio litis not provoked 
by any parties interested, and to take further evidence to satisfy his 
own mind when his order shows it was already satisfied. Such a re- 
quirement would certainly introduce a novelty in practice, would oper- 
ate a surprise upon the profession, and would invalidate a multitude of 
' probate proceedings. We do notinterpret the Forstall decision as sanc- 
tioning such doctrine. 

We think the law exhibits sufficient watchfulness over the interest 
of minors in the granting of such orders, in requiring, first, an applica- 
tion by the tutor usually supposed to be concerned for the interest of his 
wards ; second, a reference to a meeting of their relatives and friends to 
eonsider, advise, and report for or against it; third, the action of their 
- under tutor, specially appointed to protect their interests against any 
improper action of their tutor; fourth, the final approval of the judge 
with all the prior proceedings before him. 

When all these concur, and the proceedings on their face show a 
sufficient foundation for the action had, in the absence of any contest at 
the time, we find no warrant for reversing the judgment of the court. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be affirmed at appellant’s cost. 
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No. 4. 


JoHN GIBSON ET AL. vs. Mary E. Doomky et AL. 


An action to annul a will was properly brought in the Parish Court, before the Constitution 
, of 1879, even after the heirs had been put in possession. 
A will made in favor of a concubine, and in violation of Article 1481, C. C., is null and void. 


re from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


J. L. Hargrove for Plaintiffs and Appellants : 

First—* The compromise fell the moment the obligor refused to per- 
form the conditions.” 23 A. 712, Barrett vs. Hord. 

Second—The defendant cannot be permitted to enjoy the fruits of the 
compromise, and at the same time repudiate the corresponding ob- 
ligations imposed on him by it. 23 A. 784, Stewart vs. Haas. 

Third—Aleatory contracts are contracts generally as to a hazard, and 
not binding until performed by each party, and cannot be plead 
without proof of consummation by each, and may be attacked or 
explained in any manner or suit when attempted to be plead or en- 
forced. 

Fourth—When a party comes into a court of law or equity for relief he 
must show and prove that he has done on his part what law or 
equity requires. ‘ Maxims.” 

Fifth—No cause of action arises from a bare agreement, nudum pactum. 

Sixth—“ The parish court has exclusive jurisdiction of suits to annul 
wills, and set aside the probates of the same.” 30 A. 752, Hoover 
vs. York & Hoover. 

Seventh—“ The nullity of proceedings for the probate of a will, and of 
the orders in execution of it, must be sued for in the court which 
decreed the probate and made the orders,” 30 A. 752. 7 


Looney & Elstner and Hicks & Hicks for Defendants and Appel- 
lees. 


The opinion of the Court was delivered by 

Levy, J. This suit was brought in the Parish Court of Caddo by 
the heirs (brothers and sisters) of C. W. Gibson, deceased, for the pur- 
pose of annulling the will of said Gibson. The petition was filed in said 
parish court on the 3rd of December, 1879, and its prayer, after that 
for citation etc., is as follows: “And on final hearing of this case they 
pray that the said will of C. W. Gibson, deceased, and the probate of 
the same, be annulled, set aside and vacated, and be declared of no 
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effect as to petitioners, or to any portion of the immovable property of 
the succession of C. W. Gibson, deceased.” The suit thus instituted in 
the parish court was by virtue of the provisions of the Constitution of 
1879 transferred to the district court of Caddo, the successor of said 
parish court, the business of the latter being merged in that of the dis- 


trict court. 


The defendants filed in the parish court an exception to its juris- 
diction on the ground that the succession of Gibson had been long since 
closed, and the property thereof delivered to the heirs, legal and institu- 
ted, and therefore the parish court was without jurisdiction to hear 
and determine the case presented for adjudication in plaintiff's petition. 
This exception was tried in the district court after the cause had been 
transferred thereto, and the exception was overruled. The court did 
not err in its action. The parish court during its existence had juris- 
diction of cases in which the only question involved was the nullity or 
validity of a will, and the demand was only to decree its nullity and va- 
cate the dispositions made in it. 

The prayer of the petition, which we have quoted above, deter- 
mines the character of the action, and clearly brings the case within the 
jurisdiction of the parish court, the district court taking the case, as 
its successor, as it stood. The original investiture of jurisdiction was 
transmitted to the district court by operation of the Constitution. The 
decision in Robert vs. Allier, 17 La. 15, relied upon by defendants, and 
the other cases cited as affirming the doctrine therein laid down, fully 
sustain our views on this subject. In that case (17 La. 15) the Court 
said: “ Whenever the validity or legality of a will is attacked and put at 
issue at the time that an order for its execution is applied for, or after it 
has been regularly probated and ordered to be executed, but previous 
to the heirs or legatees coming into possession of the estate, Courts of 
Probate alone have jurisdiction to decree it void, or say it shall not be 
executed. But, where an action of revendication is instituted by an heir 
at law against the testamentary heir or universal legatee who has been 
put in possession of the estate, and who acts upon the will as his title to 
the property, district courts are the proper tribunals in which suits 
must be brought.” . See 31 An. 506; 26 A. 611; 25 A. 144; 28 A. 367. 
Here no action of revendication was instituted, but simply a suit for the 
nullity of the will. There is no prayer for ejectment, or that plaintiffs 
may be put into or quieted in their possession of property claimed un- 
der the will. 


Defendants then filed their answer, in which they made a general 
_ denial, and specially averred that since the filing of the suit “ the plain- 
tiff, by solemn act and deed, sold, transferred, and relinquished to de- — 
fendant all the property, rights, demands, and claims set up in this ac- 


‘ 
‘ 
af 
5 ng 


_ SHREVEPORT, OCTOBER, 1880. 961 


Dooley vs. Gibson. \ 


tion,” a copy of which act and deed was annexed to her answer. Plain- 
tiff objected to the introduction in evidence of this deed or agreement 
(purporting to be a transaction and compromise), and moved to strike 
out the second portion of the answer, in which the above mentioned spe- 
cial averments were made. The simple issue presented to the court was 
that of the nullity or validity of the will, and the compromise or trans- 
action, whatever might be its effect as to the property relinquished, had 
no relation nor bearing to the question involved, i. e., the validity of the 
testament. It was totally irrelevant as regards the demand in plaintiff's 
petition, and the evidence offered to sustain the answer should not have 
been admitted on the trial of the case. 

The grounds on which the nullity of the testament are urged are 
that the defendant, Mary E. Dooley, the legatee under said will, then 
known as Eliza Gibson, and the said C. W. Gibson, “had been living to- 
gether long before and at the death of the said C. W. Gibson in open 
concubinage, said Eliza Gibson being the kept woman or concubine of 
the said C. W. Gibson for many years previous to and at the time of 
making and signing said will ; that the said will and bequest are con- 
trary to public policy, and the policy of the law, and is and was in posi- 
tive violation of article 1481 of the Civil Code of Louisiana.” The evi- 
dence in the record fully sustains the allegations of plaintiffs petition in 
this regard. The fact of the concubinage between the parties is fully 
established, and the nullity of the testament must be decreed. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be annulled, avoided, and reversed, and proceeding to 
render such judgment as should have been rendered in this case, it is 
ordered, adjudged, and decreed that the will of Charles W. Gibson, de- 
ceased, made and signed on the 30th day of July, 1869, and admitted to 
probate by the Parish Court of the parish of Caddo, be, and the same is 
hereby annulled and avoided, and the order of said Probate Court, ad- 
mitting said will to probate, be set aside. 

And it is further ordered, adjudged, and decreed that all the rights 
and claims, which the respective parties may have under and by virtue 
of the act and deed of transaction and compromise of the 23rd of Decem- 
ber, 1879, be reserved to them, and that the appellees do pay the 
- costs of this appeal, the costs of the lower court to be paid by the 
defendants. 
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No. 7. 


Joun B, Dunnam vs. JULIA Wis, Turrix, ET AL. 


The general denial and plea of Novation set up in Defendant’s Answer, are not inconsistent 
in this case, because it is the legal consequences of the facts alleged by Plaintiff, that De- 
fendants deny ; and the special defense of Novation is only pleaded in the alternative. 

. In such a case, the Plaintiff is not relieved from the necessity of proving his allegations. 

The Plaintiff, having in previous suits alleged that the consideration of the debt now sued 
upon, enured to the benefit of another party, is estopped from alleging and proving that 

’ it enured to the benefit of the present Defendants. 


PPEAL trom the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Land & Land for Plaintiff and Appellee : 

First—Admissions in the answer relieve plaintiff from proving his de- 
mand, and throw on defendant the onus of establishing his defense. 
So the pleas of payment, novation, or compensation, admit the ex- 
istence of the debt, whose continuance will be presumed, and 
plaintiff will have judgment, unless defendant make good his plea. 
3 N.S. 273; 12 L. 397; 14 L. 372; 48 L.6; 14 A. 54. 

Second—The legal effect of a special defense cannot be avoided bya 
reservation in the answer, that the party does not intend thereby to 
waive the general issue. 14 A. 868. 

Third—Where a tutor gives his individual notes for the amount of an 
account against the minor, there is no novation, and prescription is 
interrupted on the account. 12 A. 299, 840. The delegation of an- 
other debtor does not operate a novation, unless the creditor has 
expressly declared that he intends to discharge the original debtor. 
This is a case where a mortgage note was given and sued on. 11 
A. 39; C. C. 2192, 

Fourth—One who files a special plea is to be judged on that plea, and 
none other ; all else is admitted. 9 A, 528. 

Fifth—The evidence does not show any express declaration or intention 

~ on the part of the plaintiff to discharge the defendants. 


Alexander & Blanchard for Defendants and Appellants : 

Plaintiff, as merchant and cotton factor, dealt largely with Julia Williams 
and husband, in their individual capacity, for a period of time run- 
ning through four years, during which time Mrs. W. and husband 
were engaged extensively in planting on a place belonging to her 
and her minor children, by a former marriage, in the proportion of 
about one fourth to her, and three fourths to them. The debit side 
of these transactions ran up to over $39,000, and the credits to over 
$32,000. For the balance in favor of the plaintiff, something: over 
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$7000, he took the individual notes and draft of Mrs. W. and hus- 
band, and receipted the accounts as “paid” and “settled.” The 
notes not being paid, he instituted suit on them against Mrs. Wil- 
liams individually, alleging the indebtedness to have enured to her 
separate benefit. Subsequently, he goes back over the entire mass 
of accounts, culls from some such items as he thinks he can prove 
enured to the benefit of the minors, groups them in one account 
made out against Mrs. Williams as tutrix of the minors, and then 
brings this suit. He cannot recover : 

First—Because the debt is that of Mrs. Williams and husband, and not 
of the minors, 

Second—Because plaintiff cannot be heard to contradict the allegations 
of his suits against Mrs. Williams on the notes, by alleging and 
proving the indebtedness enured to the benefit of the minors, in- 
stead of to her. 

Third—Because the minors’ share of the credits received by Durham 
far overbalance that part of the indebtedness, if any, which enured 
to their benefit. 

Fourth—Because their share of a reasonable rent of the place would 
far overbalance any claim he has against them. Having received 
all the cotton raised on the place, he should be considered as having 
received the rents belonging to them, knowing, as he did, that the 


greater part of the place was theirs. 
Fifth—Because the claim, as to the minors, is novated. 


The opinion of the Court was delivered by 

Pocué, J. The minor heirs of B. F. Hollingsworth are sued.in this 
case on an open account for the sum of $4802 40, for a debt alleged to 
have been contracted with plaintiff, for account of said minors, by their 
natural tutrix, Julia Hollingsworth, now the wife of F. R. Williams, the 
eo-tutor of the minors. Plaintiff alleges that the debt sued on enured 
to the benefit of the defendants, minors, in cultivating and improving 
their plantation situated in the parish of Bossier; and he also claims a 
sum of $28 50 in re-imbursement of taxes paid by him, for their ac- 
count, on their property in the city of Shreveport. 

This petition is met by defendants in an answer and supplemental 
answer, in which they urge the following pleas and defenses : 

They begin by denying generally all of plaintiff's allegations. 

They then specially deny any indebtedness on the part of said 
minors to plaintiff, and allege that all business transactions and ac- 
counts made and carried on, touching the plantation owned in part by 
the Hollingsworth mirors, were with, in the name, and for the individual 
account of F. R. Williams, and his wife Julia Williams, who cultivated 


| 
. 
é 


964 SUPREME COURT Of LOUISIANA, 
Durham vs. Williams. 


the plantation for their own advantage in the years 1874-5-6-7-and-8, 
and dealt with plaintiff as their factor and commission merchant during 
this time, carrying with him an annual running account, from which 
were selected for the purpose of this suit the various items making up 
the account now claimed by plaintiff from said minors. 

And they conclude with the allegation, that if said minors were ever 
indebted to plaintiff, which they specially deny, that such indebtedness 
was extinguished by novation through tbe acts of plaintiff, who ac- 
cepted in, settlement of his balance of account, the individual notes of 
Mrs. Julia Williams and her husband. The judgment of the lower 
court was in favor of plaintiff for the sum of $909 97, from which de- 
fendants have appealed, and urge its reversal, and plaintiff, joining in 
the appeal, prays that the judgment be amended so as to allow him the 
full amount claimed in his petition. 

At the threshold of the case we are met by a motion filed by 
plaintiff, who moved to strike out the plea of novation filed by defend- 
ants, or to order them to elect between the general denial and the plea 
in novation, for the reason that the two pleas are inconsistent and con- 
tradictory. 

This motion was refused by the district judge, and the cause was 
tried on the two pleas. On appeal, plaintiff earnestly urges the grounds 
of his motion,and contends that the plea of novation waives the general 
denial], and that the burden of evidence is on defendants to maintain 
their plea of novation, in default of which plaintiff is entitled to his 
judgment, and is relieved from the necessity of administering proof of 
his account, and of the averments of his petition. 

The judge who rendered the judgment (who was not the same who 
- bad previously overruled plaintiffs motion to strike out), adopted 
plaintiff's legal proposition, and based his judgment thereon. In his 
opinion, after reviewing the evidence on the question of the minors’ in- 
debtedness to plaintiff, he says: ‘“ Under the circumstances of this 
case, I should not hesitate to relieve these minors if. they had contented 
themselves with pleading the general issue. But they have pleaded 
novation, and this plea waives the general denial, and imposed upon them 
* the burden of showing that the debt sued on has been extinguished.” 

The judge then concludes that plaintiff having accepted in part pay- 
ment of his claim a mortgage note of $3500, executed by Mrs. Julia 
Williams, he thus novated his claim pro tanto, and the judge concludes 
that the minors are bound for their share of the balance, which he de- 
crees against them. 

As the proper solution of the status of defendants’ plea underlies 
the whole difficulty of the case, we must dispose of that question at 
once. 
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We are constrained to differ with our learned brother of the district 
court in his conclusion on this feature of the pleadings. We are of 
opinion that the two pleas as interposed by defendants are not incon- 
sistent. 

Defendants’ plea of general denial is not leveled at averments of 
simple facts, but at allegations of facts pregnant with a legal propo- 
sition or deduction. They do not deny the existence of the account sued 
on, nor the averment that the items charged therein were furnished to 
their plantation, but they deny that such an account, such dealings, and 
such transactions could, by operation of law, make them the debtors of 
plaintiff; but they aver that if such an indebtedness can be legally de- 
duced from such state of facts, that the indebtedness has been ex- 
tinguished by novation in the manner suggested in their answer. 

This plea is merely in the alternative, and has been sanctioned hac 
our jurisprudence in many instances. 

In 4.N. 8, 492, the defendant urged in defense payment of the note 
sued upon, and want of consideration, and the court held the pleas good. 

In 25 A. 185, plaintiff sought to annul a mortgage on the property 
of Labatut in favor of the parish of Pointe Coupée; the defendant an- 
swered by denying that the land was owned by Labatut, averring that it 
was the property of the succession oi Zénon Porché, and concluded by 
averring that the mortgage was valid and binding, and it was held that 
the pleas were not inconsistent. 

In 10 A. 539, defendant pleaded the general issue, which put at issue 
the employment of plaintiff, and then admitted that plaintiff had done 
work for him, but averred that he had paid for the work, and the court 
ruled that the géneral denial was not waived by the plea. 

In 12 A. 17, the court uses the following language: “In Barry vs. 
Kimball, 10 A. 787, we declared the rule to be, both upon principle and 
authority, that a consistent answer, which does not admit that the de- 
fendant ever incurred a legal liability to the plaintiff, could not relieve 
the latter from the necessity of proving his demand; but that an answer 
which admitted the former existence of such an obligation, and averred 
its extinguishment or discharge, would dispense the plaintiff from any 
preliminary proof of the obligation, and impose upon the defendant the 
burden of proving the matters pleaded in discharge.” 

Similar rulings, with slight difference, were made in 17 L. 459; 16 A. 
334. We have carefully reviewed all the authorities quoted and relied 
upon by the district judge as well as by plaintiff's counsel, and we 
fail to see that their position is at all strengthened by any of the rulings 
which they invoke. 

In all these authorities the general denial was unqualified, and put 
at issue the absolute existence of a distinct and palpable fact, not en- 
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larged by a legal deduction, and defendants, proceeding to interpose a 
special plea, based upon the existence and verity of the very fact just 
denied, were correctly held to have waived the general denial. 

For instance, in the case of 3 N.S. 75, quoted by the district judge, 
the defendant, in a suit on a written contract binding him to deliver a 
certain quantity of cotton, first pleaded the general issue, which neces- 
sarily denied the existence or making of the contract, and afterward 
pleaded that the contract, being synallagmatic, two copies had not been 
made according to law. 

In 6 N. S. 226, defendant being sued for the purchase price of a tract 
of land, set up the plea of general denial, which carried with it the flat 
denial of any purchase, and in the same answer attempted to plead pay- 
ment. If there had been no sale there could be no payment, and the 
pleas were, therefore, inconsistent. 

In 14 A. 54, quoted by both the judge and plaintiff's counsel, de- 
fendant was sued for the price of repairs alleged to have been made to 
his schooner ; his plea of general denial denied the fact of any repairs 
having been made as alleged, and was inconsistent with the further 
pleas of payment, novation, and with a demand in reconvention. 

We fully recognize and re-affirm the doctrine that an unqualified 
plea of general denial of facts alleged is waived by a plea which neces- 
sarily admits the existence of such facts. But the mere statement of 
the authorities quoted shows that they have no application to the case 
at bar, where the general denial had reference to a proposed legal de- 
duction from an alleged state of facts, and partakes of the nature of 
& peremptory exception. And so of the other cases quoted by plain- 
tiffs counsel. Our conclusicn is, therefore, that plaintiff, in the progress. 
of his suit, must meet the general issue, and prove up his claim. And 
in order, doubtless, to make assurance doubly sure, plaintiff, notwith- 
standing his assertion that the general issue had been waived by the 
plea of novation, proceeded to introduce evidence in support of his alle- 
gations. 

But he was met by an objection from defendants to the introduc- 
tion of any evidence tending to show that the items charged in plain- 
tiff’s account in suit had enured to the benefit and advantage of the 
minors, on the ground that in two suits against Mrs. Julia Williams, on 
notes executed by her to represent indebtedness covering the identical 
items contained in the account now charged against these minors, 
plaintiff had specifically alleged that the consideration of this very in- 
debtedness had enured to the separate benefit of Mrs. Julia Williams, 
and of her separate estate. Defendants’ objections were overruled by 
the district judge, on the ground that the objections went to the effect, 
and not to the admissibility of the evidence, and on the further ground, 
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that plaintiff could sue Williams and wife on the contract created by 
their ‘notes, and at the same time sue the minors on the ground that the 
consideration of the notes had enured to their benefit. 

We cannot assent to this ruling of the judge a quo, and we hold 
that the objections should have been sustained, and that the evidence 
should have been excluded. 

If, as plaintiff alleges in his two suits against Mrs. Williams, she 
and her separate estate had been benefited by the contract in suit, un- 
der and by the help of which she and her husband had been enabled 
to carry on their planting operations, how can he ask the court to de- 
cree that these contracts enured to the benefit of the minors, who were 
no parties to the dealings and transactions covered by these accounts, 
and whose share (19-24ths) of the plantation was being used in the planting 
venture without remuneration or compensation, and without the au- 
thority of law, as required in the administration of minors’ property ? 

We are clear that the judicial declarations in the two suits against 
Mrs. Williams operated an absolute estoppel, in the way of plaintiff, 
from making the identical allegations against other and distinct parties, 
on the same cause of action. One proposition is conclusive of the other. 

But if the evidence introduced by plaintiff had been legally admit- 
ted, we think that even then plaintiff would have failed to make out a 
case against these minors. 

Both himself and his book-keeper, in their testimony, admit that his 

books contained no account or charges against the Hollingsworth mi- 
nors, either in their name, or that of their tutrix, but that all these ae- 
counts were in the name of Mrs. Julia Williams and her husband in 
their individual capacity ; that the account sued upon was made up 
after all these transactions had been closed on the books, by selecting 
-here and there, from these long series of accounts, items which in plain- 
tiff’s opinion could show an indebtedness which he could enforce against 
the minors. 

Plaintiff says himself that he had always believed that Mrs. Julia 
Williams owned in her own right more than one half of the plantation, 
and hence he had dealt with her in perfect security, until he discovered 
his error, and that she owned but 5-24ths of the property. It was then, and 
only then, that he began to tax his ingenuity for means to reach the 
minors, whom he had never before contemplated or considered in all his 
dealings in the premises. 

He has, therefore, no claim whatever against them, save and except 
for the sum of $28 50, which he claims in re-imbursement of the taxes 

which he has paid for them on their property in Shreveport. 

The view which we have taken of the cause enables us to do full 
justice to the parties, without an examination of or expression of opin- 
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ion on the plea of novation, or on the other bills of exception retained by 
defendants. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be annulled, avoided, and reversed, and that plaintiff’s 
_ Claim on the account sued on, against the minor heirs of B. F. Hollings- 

‘worth, be rejected ; and it is further ordered that defendant do recover 
of the minors aforesaid the sum of $28 50; and, finally, that the defend- 
ants pay the costs of the lower court, and that plaintiff pay the costs of 
appeal. 


No. 8. 


Joun B. Durwam vs. Junta TuTRix, ET AL. 


The judgment homologating a final Account of Executors and discharging them, is only res 
judicata as to the matters embraced in the Account. It is no bar to the claims of cred- 
itors or heirs which did not, in any manner, form the subject of it. Therefore, the 
Executors of the deceased husband not having liquidated the Community between him 
and his surviving wife, his heirs can make proof of his rights against that Community, — 
in a partition suit brought by the assignee of the widow in community, to divide the 


common property. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Land & Land for Plaintiff and Appellee : 

First—This case was remanded by the Supreme Court in order to enable 
the parties to ascertain, according to law, what was the residuary 
interest of Mrs. Williams in the community existing between her and 
B. F. Hollingsworth, deceased. 32 A. 162. 

Second—Pilaintiff, the assignee of Mrs. Williams, then sued the executors 
of Hollingsworth for an account, in order to determine the residuary 
interest of the widow in community. The account was rendered, 
and was homologated contradictorily with the heirs. It showed 
that all the acknowledged community debts had been paid with 
funds in bank belonging to the deceased at the time of his death. 

Third—On the trial of this suit, defendants offered to prove that the 
community is indebted unto the separate estate of Hollingsworth. 
Such evidence was inadmissible, because the community had been 
administered and settled in the succession of the husband, and the 
judgment homologating the final account of the executors and dis- 
charging them from their trust was conclusive, as to all issues and 
questions raised by the suit for an account. 12 R. 215; 13 A. 143; 
12 A. 222; 8 L. 234; 14 A. 763; 29 A, 524; 19 L, 318; 12 A. 197, 
The court erred in admitting the testimony offered. 
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‘Fourth—The judgment of the court on the facts of the case is correct. 

Fifth—The court erred in permitting defendants, who are the heirs of B. 
F. Hollingsworth, to introduce testimony to show that the recitals 
contained in the authentic act of sale from Samuel Hollingsworth to 
B. F. Hollingsworth were not true, and that said act of sale was in- 
tended as a donation. 


Alexander & Blanchard for Defendant and Appellant : 

First—The community of acquets and gains under our law is nothing 
more or less than a partnership established by law. At its dissolu- 
tion, by death or otherwise, it must be liquidated, and the respective 
interests of the partners settled jnst asin other partnerships. In 
this settlement the partnership or community debts are first to be 
paid, then the amounts put or brought into the partnership or 
community by each partner or spouse are to be deducted and re- 
funded to them, and the balance of the profits or accumulations, if 
any, is divided equally between them. C. C. 2402, 2403, 2406, 2408, 
2409 ; 6 A. 634; 9 A. 60; 12 A. 549; 14 A. 618, 726. 

Second—On the dissolution of the ‘community the wife’s interest in a the 
community property is residuary only, and she is not the owner of 
any specific piece of said property, nor of any specific interest in 
any part of it. There must be a settlement of the community. 17 
L. 247; 7 R. 404; 2. A. 30; 25 A. 379; 26 A. 639; 31 A. 493; 32 
A. 162. 

Third—The widow in community can not while the succession is still 
under administration, and before its debts are paid, and her residu- 
ary interest thus definitely ascertained, execute a valid mortgage 
on her undivided half of any specific property of the succession. 
31 A. 493. 

Fourth—The administration of a succession by an executor or adminis- 
trator does not involve a settlement of the community between 
the heirs of the deceased and the surviving widow. Administra- 
tors and the creditors, whom they represent, are only interested to 
the extent of seeing that the community debts are paid out of the 
community assets ; after this the matter of settlement between the 
widow and heirs is a matter purely personal to themselves, and en- 
tirely foreign to the purpose for which such officers are appointed. 

Fifth—The closing of an administration by the filing and homologation 
of a final account by an executor or administrator is not res adju- 
dicata as to any thing except as to what is embraced in such account, 
and can not possibly preclude the heirs from afterward suing for a 
settlement of the community. 


The opinion of the Court was delivered by 
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BermupeEz, C.J. The plaintiff having acquired the undivided in- 
terest of the defendant in a piece of real estate, in the city of Shreveport, 
which he claimed to consist of one half thereof, and one sixth of the other 
half, and one fourth of one sixth of the same half (in other figures, to the 
29-48ths of the same), brought this suit to effect a partition, contradic- 
torily with his co-owners, the children of the defendant by a former 
marriage, namely: the heirs of B. F. Hollingsworth. These have de- 
murred by a general denial, but have claimed ownership to the 19-24ths 
of the property. 

The issues thus presented were first tried by the district court. 
Dissatisfied with the judgment rendered, the plaintiff appealed and the 
late Supreme Court decided that the lot in question was community 
property, and the plaintiff had acquired the proportion which he 
claimed, but considering that on the record before them, they could not 
undertake to fix what amounts, if any, were due by the community to the 
separate estate of the deceased husband, the Court remanded the case, 
to have the rights of the parties, in this regard, settled. 32 A. 162. 

In furtherance of that decree, the case was tried de novo, and judg- 
ment was rendered, recognizing the pretensions of the plaintiffas owner 
of the 29-48ths, and the defendants as owners of the remaining 19-48ths 
of the property, directing the sale thereof, and a distribution of its pro- 
ceeds between the parties litigant, in the proportion of their respective 
interests so adjusted. The district judge did not feel authorized, under 
the evidence adduced, to admit the claims of the heirs and children of 
Hollingsworth, for sums which they claim were invested in the commu- 
nity by the deceased, out of funds said to have been advanced to him by 
his father and by his executors, and for other heirs, furnished by them- 
selves, after his deati:, wut of their individual funds. From that judg- 
ment, the defendants have appealed, asking only, that they be allowed 
those sums out of the proceeds to be realized by the partition sale. 

The record shows that since the case was remanded, the plaintiff, 
. in the rights of the widow, demanded that the executors of B. F. Hollings- 

worth be ordered to filea full, fair, and complete account of their admin- 
istration of his estate, and that he procured a decree to that effect. 
Shortly afterward, the executors,-in obedience to the order, pre- 
sented a final account of their administration, accompanied by an ex- 
planatory petition, in which they declare, substantially, that the real 
estate inventoried was not sold, but passed into the hands of Mrs. 
Hollingsworth, who had qualified as tutrix, and that the only funds 
which had come to their possession was the sum of $1942 31 found in 
‘bank, which they disbursed in settlement of debts due at the death of 
Hollingsworth, or shortly after, as shown upon the account accompany- 
dog the petition. They prayed that the filing of the account be adver- 
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tised, and that the minors be cited through their legal representatives 
to show cause why the amount should not be homologated. The Court 
ordered the publication and the citation. At the subsequent instance of 
the executors, the amount was approved, and the applicants were dis- 
eharged from their trust. 


On the second trial of this case, the plaintiff introduced in evidence 
the petition for an account and the proceedings following it, including 
the judgment of homologation. 

The defendants offered all the evidence adduced by them on the 
previous trial, and besides, some testimony, the whole of which was 
objected to, but the Court having admitted the evidence, bills of excep- 
tions were reserved. The object of the defendants was to establish the 
money claims of the estate of Hollingsworth and of his minors against 
the proceeds of sale of the lot in question, which has been adjudged to 
be community property. 


The grounds upon which the evidence received was opposed, as set 
forth in the first bill, are substantially: first, that the same was inadmis- 
sible under the general issue; and, second, that the judgment of homolo- 
_ gation of the executors’ account is conclusive on the defendants, and 
sets at rest forever the matters which they now seek to agitate. 


In the opinion delivered by our immediate predecessors, in this 
very case, on a bill taken to the admission of the same evidence, under 
the same defense, the general issue, the Court held that the evidence 
was properly received to show a diminution of plaintiff's right in or 
upon the property. If the evidence was admissible for that purpose, it 
necessarily must likewise be permitted to prove a diminution of his pre- 
tensions to the proceeds of sale, which, when realized, will represent the 
property, and to which all claims against it will attach. 32 A. 162. See, 
also, 10 A. 80. 


The judgment of homologation is no bar to the admission of the 
evidence. It cannot be considered as having the force of res judicata, 
for the plain reason, that the account upon which it was rendered, 
accompanied as it was by the explanatory petition of the executors, did 
not contemplate at all to liquidate either the succession or the commu- 
nity, but proposed merely to indicate in what manner the money inven- 
toried, and which was the only asset which really had come to the 
hands of the executors, had been disposed of by them. It is conclusive 
only of such matters as are mentioned in it, aud particularly of the 
claims absorbing the funds accounted for. It does not affect, to any 
extent, subjects which it does not embrace. Creditors who have not 
been placed upon it, and have not opposed it, could no longer ask in the 
probate court to be placed upon it, as the executors have been dis- 
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charged, and the heirs have been put in possession of the succession 
assets. 

Over and above this, we do not find in the record that the heirs and 
children were directly notified of the rendition of the account. The 
only evidence to show notice was the newspaper advertisement. A 
citation was necessary to fasten upon the heirs the consequences of the 
homologation of the account, It is useless to quote authorities on this 
point. 

The defendants next proposed to show by oral testimony, that, 
although in an act of sale, by their ancestor to their father, of the un- 
divided fourth of a plantation in Bossier parish, it was stated that the 
purchase price was paid in ready money, still such was not the fact. 


‘To this offer the plaintiff objected on the ground that an authentic act, 


containing acknowledgments, cannot be impeached, contradicted, or ex- 
plained by the parties to it, as such act makes full proof, for or against 
them, unless it be shown to be a forgery. 

The testimony was allowed, and a bill was reserved. The plaintiff 
had not acquired the entire interest of Mrs. Hollingsworth in the com- 
munity, but only in the Shreveport property, now sought to be parti- 
tioned. He had no interest to oppose the evidence offered, the object of 
which was only to show that the apparent sale was in reality a donation 
“en avancement @hoirie,” under the form of an onerous contract, and 
that the share so acquired did not form part of the community between 
the deceased and his wife. | 

The ,evidence shows that in the settlement of the succession of 


Samuel Hollingsworth this fourth interest was treated as a donation. 


26 A. 545; 30 A. 966; C. C. 1900. 
After considering the evidence, the lower court thought that the claims 


2 of the estate of B. F. Hollingsworth, and of his children, had not been 


sufficiently established, and did not allow them. 
We have given that evidence our careful examination, and think 


that the defendants are entitled to relief. 


In the opinion of our predecessors, it is said that “evidence was 
adduced by the defendants, which renders it somewhat probable that the 
funds ($2250) used in the purchase of this lot were the separate prop- 
erty of the husband.” ‘We not only endorse that view, but consider fur- 
ther, that the evidence adduced establishes with reasonable legal certainty 
that B. F. Hollingsworth has invested in that purchase part of a sum of 


’ money which his father had advanced him, and that the buildings sub- 


sequently placed upon the lot were paid for out of the sum of $4000, 
which he had obtained from the executors of his father, shortly before 
he himself had departed this life. The evidence does not satisfy us that, 
it any amount remained due to the contractor for the improvements 
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placed upon the land, it was paid out of money which accrued to the 
defendants from an insurance on their father’s life, made for the benefit 
of his widow and children. Their mother is liable to them for the use 
which she has made, or authorized to be made, of that sum. 

The recognized claims of the defendant, as representing the estate 
of B. F. Hollingsworth, must be satisfied out of the proceeds of the prop- 
erty to be sold in partition, as a debt of the community; what shall re- 
main thereafter will constitute the residue of the community, and will 
have to be distributed between the plaintiff in the rights of Mrs. 
Hollingsworth, now Mrs. Williams, and the defendants in the rights of 
their deceased father, in the proportion of 29-48ths to the former, and 
of 19-48ths to the latter, to be divided among them per capita. C.C. 
2402, 2409; 6 A. 634; 9 A. 60; 12 A. 549; 14 A. 618, 726; 17 L. 247; 7 R. 404; 
2 A. 30; 25 A. 379; 26 A. 639; 31 A. 493; 32 A. 162. 

The alienation of the surviving wife’s interest in the community, 
which is only residuary, cannot prejudice the rights of the creditors of 
that community. Although that interest vests at the dissolution of the 
community, it is subject to the claims of the creditors of the community. 
31 A. 493; 32 A. 162. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court, in so far as it directs the partition and sale of the property 
in question, be affirmed, and that in other respects it be reversed, and, 
proceeding to render such judgment as should have been next ren- 
dered by the lower court, 

It is ordered, adjudged, and decreed that out of the proceeds of 
the sale of said property the defendants be paid the sum of six 
thousand two hundred and fifty dollars, and that after satisfaction 
of said sum, the balance remaining be divided between the plaintiff and 
the defendants, in the proportion of twenty-nine forty-eighths (29-48ths) 
to the plaintiff, and of nineteen forty-eighths (19-48ths) to the defendants 
ratably; the costs of both courts to be borne by the litigants in the 
same proportion. 


On REHEARING. 


Further examination of the evidence in this case, as embodied in 
two transcripts, one of which only had not been submitted to us when 
we gave the matter our attention, and which has since been brought to 
our notice, induces us to alter our views, to some extent, favorably to 
the plaintiff. 

The counsel for the plaintiff admits in his brief for a rehearing that 
the $1910 32 found in bank are part of the amount which Hollings- 
worth had obtained from the executor of his father shortly before his 
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death ; but he does not consider that it has the character of separate 

funds, as he deals with it as borrowed meney. We do not view the 
matter in the same light that the plaintiff does, but takeit to be an advance 
on hisshare of inheritance. The executors could make no loan. We find 
that the whole $4000 previously allowed should be reduced to $1650, 
which were actually paid out of said balance in bank to the contractor 
of the buildings on the lot in question. 

The complaint that we allowed to the defendants five forty-eighths, 
accruing to the plaintiff, is not founded. The whole proceeds of sale of the 
property will be subjected to the satisfaction of the amounts invested 
in the community by Hollingsworth, whom the defendants now represent. 

E The fallacy underlying it consists in the assumption that those amounts 

are to be satisfied, only out of the share of Mrs. Hollingsworth, now 
owned by the plaintiff. If it were so, the complaint would be just and 
proper; but it is not so. The amounts are to be paid as well from that 
share as from that of the minors ; what shall thereafter remain will then 
have to be distributed pro rata, as indicated in our previous finding. 

It is therefore ordered that the opinion and decree in this case be 

: amended, so ‘as to allow sixteen hundred and fifty dollars, $1650, in 
a ; place of four thousand dollars, $4000, in addition to the twenty-two 
hundred and fifty dollars nientioned, and so that the total, recognized 

as due the defendant, be fixed at three thousand nine hundred dollars 

only, $3900 ; and that so modified the opinion and decree remain other- 

wise undisturbed, and that execution thereof follow. 


No. 16. 
Bouin P. GREEN vs. J. W. ReaGan, SHERIFF, ET AL. 


Judicial records cannot be impeached or contradicted by verbal evidence. 

A judgment can be validly rendered and signed out of term time, by consent of the parties. 
Morrison vs. Citizens’ Bank et al., 27 An. 401, affirmed. 

Damages will not be allowed on the dissolution of an Injunction, except where the execution 

of a monied judgment is enjoined. 


PPEAL from the Second Judicial District Court, parish of Webster 
Drew, J. 


C. E. McDonald, Land & Land, R. W. Turner and J. A. Snider, for 
Plaintiffs and Appellees. 

J.D. & J. T. Watkins for Defendants and Appellants. 

The opinion of the Court was delivered by 


Levy, J. Barbara Beopple, the wife of Bolin P. ie instituted a 
suit in the District Court of Webster parish for a separation from bed 
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and board with her said husband, for the dissolution of the community 
of acquets and gains, for recognition of her ownership of certain prop- 
erty claimedin the petition, and that certain property inthe name of 
James B. Green be decreed to belong to the community between herself 
and husband, and for sale of the community property to effect a par- 
tition and for an injunction inhibiting defendant from disposing of the 
community or other property pending the suit. 

Judgment was rendered in chambers, in the reason for which sth. 
ment it is stated, that the case “was by consent taken under advise- 
ment, judgment to be rendered in vacation.” The judgment thus ren- 
dered decreed. a separation from bed and board, the dissolution of the 
community, perpetuating the injunction, partition by sale of the com- 
munity property, and recognition of the property held in the name of 
James B. Green as belonging to the community, and directing the Clerk 
of the District Court of Webster parish to file the opinion and judg- 
ment, and give notice to the parties, and “allowing the parties thirty 
days for taking orders of appeal, as per agreement of parties.” 

Under this judgment a writ, directing the sale of certain property 
in the possession of defendants (the plaintiffs herein), was issued and 
delivered to the sheriff of Webster, who proceeded to advertise 
the same for sale. The plaintiffs herein, therefore, brought suit, en- 
joining the sheriff from proceeding further in the execution of the said 
writ, averring the nullity of the judgment in the suit of Barbara Beop- 
ple vs. Green, No. 195, on the ground that said judgment was rendered 
in chambers without obtaining the consent of the defendants in said suit, 
but in spite of their earnest remonstrances against it being so rendered, 
and praying for damages in the sum of five hundred dollars for wrong- 
ful seizure of their property. The injunction was issued. There was 
judgment perpetuating the injunction, annulling the judgment rendered 
in the case of Barbara Beopple vs. Bolin P. Green et al., No. 195, Dis- 
trict Court of Webster parish, Louisiana, releasing the property seized 
and restoring it to the possession of the plaintiffs. From this judg- 
ment the defendant, Barbara Beopple, has appealed. 

The defendant filed a peremptory exception, alleging that the peti- 
tion discovered no cause of action, which exception, from the record, 
does not appear to have been passed: upon by the court a qua. 

In her answer, the defendant alleges the validity and legality of 
her judgment in the original suit, avers that the minutes of the court 
and the judge’s entry on his docket and the words and tenure of the 
judgment itself show that the judgment enjoined was lawfully ren- 
dered and signed, and that such court records cannot be impeached. 
She prays dissolution of the injunction, for damages, etc. Defendant 
filed a bill of exceptions to the admissibility of parol evidence to 
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invalidate the judicial records in this case, the judge a quo having over- 
ruled the objection made by her counsel to the introduction and ad- 
mission of such evidence, in the absence in the petition of allegations 
of fraud, error or violence. 

The facts disclosed in the record in this case may be briefly stated 
thus: 

On the 22d day of October, 1879, after the evidence in rebuttal, on 
the part of the defendant in the original suit, had been closed, as also 
that of the plaintiff in rebuttal, the following entry was made by the 
district judge on his docket: “By consent, this case is taken under 
advisement and it is agreed, that, the judgment be rendéred in vacation 
and notices thereof and thirty days given to either party to take orders 
of appeal.” 

On the same day the following entry appears on the minutes of 
the court: “By consent this case is taken under advisement, and it is 
agreed that the judgment shall be rendered in vacation, and notice 
thereof served, and thirty days given to each party to take orders of 
appeal.” 

The decision rendered in the case of Taylor vs. Jones, 3 A. 631, is 
conclusive to our minds and the application of the sound legal principles 
therein laid down dispose of this case. There Chief Justice Eustis, as 
the organ of the Court, said: ‘Considering the principle elementary, 
that no parol evidence can be received to impeach or contradict a re- 
cord of judicial proceedings, it is out of place to cite authority in sup- 
port of it. Where would be the use of records if they were subject to 
be changed by the testimony of witnesses or dependent upon the 
treacherous memory of man? “ De fide et officio judicis non recipitur 
queestio; sed de scientia sive error sit juris sive facti.” 

We think the objection to the admission of parol evidence made by 
the defendant’s counsel in the lower court should have been sustained, 
and under this view we disregard the testimony of all the witnesses in- 
troduced by both parties. This testimony is exceedingly conflicting 
and after all shows the justice of the principle enunciated in the de-— 
cision just quoted, that judicial records should not be dependent upon 
the “treacherous memory of man.” The petition in this suit does not 
allege fraud, error or violence, and upon the face of the minutes, judge’s 
docket and in the reasons for the judgment itself, the legality of the 
judgment rendered in chambers by consent fully appears. The min- 
utes are the solemn evidence of the judicial acts performed in open 
court, they are read and signed in open court, and one of the principal 
objects in reading them is to give all parties an opportunity of having 
them corrected if any erroneous entries are contained in them. It does 
not appear that any objection to their correctness was made before they 
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were signed. Parties in interest failed to avail themselves of the 
opportunity afforded them, and it would be subversive of the well 
grounded principles of our jurisprudence to allow what we regard as 
solemn judicial records to be attacked by parol evidence. 

In the cases to which we are referred, viz.: 21 A. 306,23 A. 523, 26 
A. 119, it does not appear that the judgments, signed during vacation, 
were based upon the consent of the parties. In Morrison vs. Citizens’ 
Bank et al., 27 A. 401, the Supreme Court held: “As to the rendition 
and signature of judgment out of term.time: It was agreed that the 
judge who tried the case should take it under advisement and render 
judgment and sign it after the court should have adjourned. The 
parties were competent to make the agreement, and the judgment 
having been rendered in conformity therewith is good. The cases of 
Simonds vs. Leovy, 21 A. 306, and Hernandez vs. James, 23 A, 483, are 
not authority for the defendants. In neither of them had the judg- 
ment been rendered and signed in vacation by consent.” 

This Court has repeatedly held that damages will not be allowed on 

the dissolution of injunctions, except in case where executions to en- 
force monied judgments are enjoined. There is not such a judgment 
in this case, and the defendant in injunction must therefore be remitted 
to her right. to institute suit on the injunction. bond. 
It is, therefere, ordered, adjudged, and decreed that the judgment 
herein appealed from be annulled, avoided and reversed; and proceed- 
ing to render such judgment as should have been rendered in the lower 
court, it is ordered, adjudged and decreed that the injunction granted 
by the District Court for the parish of Webster in this case be dissolved; 
and the right of the defendant, appellee herein, to proceed against the 
principal and surety on the injunction bond is reserved to her. The 
costs of this appeal and of the lower court to be paid by the plaintiffs, 
appellees. 


No. 12. 


Strate oF LOUISIANA EX REL. Sotomon Wisk vs. S. L. Taytor, JupGE or 
THE First District Court. 


The Judge of a District Court cannot be compelled by Mandamus to issue an Order of 
‘Seizure and Sale. His refusal to do it can only be revised by this Court on Appeal. 


PPLICATION for Writ of Mandamus. 


J. L. Hargrove and Looney & Elstner for the Relator. 
The opinion of the Court was delivered by 
Pocuf, J. Relator applies for a writ of mandamus to compel the 
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judge to sign an order of seizure and sale, on a note secured by mort- 
| gage, with copy annexed in due form, presented to him by relator for 
executory process ; which order was refused by the judge for reasons 
which he gave in writing. 


In answer to the alternative writ, the judge urges, among other 
reasons, against the application, that he cannot be compelled under the 
law, by mandamus, to grant the order and relief prayed for in relator’s 
petition ; that having acted on said petition, his course in the premises, 
ean be revised by this Court by an appeal only, and not by mandamus. 


The mere statement of the case is in itself a solution of the ques- 
tion involved. The writ of mandamus lies to compel the judge of an 
inferior court to perform any of the duties required of him by law, but 
not to compel him to grant an order, or render a judgment in a specific 
’ manner, when legal discretion is vested in him. He can be compelled 
by mandamus to render a decision, but he cannot be dictated, by that 


- writ what, or in what manner, he must decide. 


Hence this Court has refused to compel a judge of an inferior court, 
by mandamus, to granta writ of injunction and of sequestration, holding 
that the injured party’s remedy was by an appeal from the judge’s re- 
fusal. 28 A. 905; 31 A. 794; 32 A. 549. 


In the case of the State ex rel. W. P. Ames vs. the Judge of the 
Second District Court of New Orleans, not yet reported, we refused a 
writ of mandamus to compel the judge to homologate the proceedings 
of a family meeting, holding that we could not dictate to a judge the 
particular decision which he should render in any cause, and that his 
acts could only be reversed on appeal. 


In this case, the judge has not refused to act or decide’on the re- 
lief which was asked by the relator, but he decided that relator was not 
entitled to the order prayed for. By granting the mandamus asked at 
our hands, we would virtually decree that his decision was erroneous, 
and thus we would transcend our jurisdiction, as defined and limited 
by the Constitution. 17 A.328. 


-It has been frequently held that an order of seizure and sale is a 
judgment to the extent of being appealable. It follows as a corollary to 
this proposition, that the refusal of such an order must be a judgment 
to the extent of being subject to appeal, and therein lies the remedy 
of relator in this case. 


It is therefore ordered that the peremptory mmatones prayed for 
is refused at relator’s cost. 
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No. 10. 


Tuomas M. GitMer vs. J. B. O'NEAL, SHERIFF, EP AL. 


By the provision of the Constitution of 1879 itself, (Art. 220), prior righte of homestead, arising 
under prior laws, are entirely unaffected by said Constitution. Therefore, in cases of 
homestead founded upon the law of 1865, this Court will construe and apply that law pre- 
cisely as if the Constitution of 1879 had never been adopted. 

A man, who was not residing on property, npon which he granted a special mortgage, cannot, 
by subsequently residing on it, acquire a homestead right therein. 

A judicial declaration, made by a party, that certain property did not belong to him, will 
estop him from claiming a homestead on it, when it is afterwards decreed that the prop- 
erty did belong to him, and that he was only screening it from his creditors by means of a 
simulated sale. 

Previous to the Constitution of 1879, the debtor had the right to waive his homestead, Nugent 

vs. Carruth, 32 An. 444, affirmed. 

A debtor, who does not judicially assert his claim to a homestead upon property, before his 
title is divested by a sheriff's sale, loses his right thereto. Kuntz vs. Baehr, 28 An. 90, 

firmed. 


PPEAL from the Eighteenth Judicial District Court, parish of Bos- 
sier. Turner, J. 


Land & Land for Plaintiff and Appellant : 
First—Laws in pari materia should be construed together in order to 


ascertain the meaning of the Legislature. R.C.C. 17 ; Succession 
of Herbert, 5 A. 121; Gayle vs. Williams, 7 L. 466; Rouamt vs. 
Hunt, 17 L. 407; Phelps vs. Rightor, 9 R. 531. See, also, Dubreiul 
vs. Ronyan, N. S. 161; Gas Light Company vs. Nuttall, 19 L. 447; 
DeArmas’ Case, 10 M. 172; Bank of Louisiana vs. Farrar, 1 A. 54 ; 
Douglass vs. Craig, 2 A. 919. 

Second—The statutory homestead law of 1865, and the constitutional 
homestead law of 1879, are laws on the same subject-matter, and 
should be construed together. Revised Statutes of 1870, sections 
1691, 1692 ; Constitution of 1879, article 219. 

Third—These homestead laws are founded on the same considerations 
of public policy, and were made for the preservation of public order. 

Individuals cannot, by their conventions, derogate from the force of 
laws made for the preservation of public order or good morals. R. 
C. C. article 11; Mary L. Hardin vs. Wolf & Cerf, 29 A. 333. 

Fourth—The constitutional homestead law prohibits the debtor from 
mortgaging his homestead ; and prohibits him from renouncing or 
waiving his homestead rights or exemptions. It alsq prohibits any 
court or ministerial officer of the State from enforcing any judg- 
ment, execution, or decree against the property set apart for a 
homestead, including such improvements as may be made thereon 
from time to time; provided, the property herein declared to be 
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exempt shall not exceed in value two thousand doilars. Constitution 
of 1879, articles 220 and 222. 

Fifth—An obligation without a cause, or with a false or unlawful cause, 
can have no effect. R. C. C. 1893. 

The cause is unlawful when it is forbidden by law, when it is contrary to 
moral conduct or public order. R. C. C. 1895. ; 

Sixth—Any consent or agreement by a debtor to renounce or waive his 
homestead rights, or to mortgage his homestead, or that his home- 
stead may be seized and sold under execution, is a prohibited con- 
tract without any effect. 

Seventh—Whatever is done in contravention of a prohibitory law is 
void, although the nullity be not formally directed. R. C. C. 12. 

A judgment rendered, or a judicial sale made, in violation of a prohibi- 
tory law, is a nullity so absolute that no action is necessary to set it 
aside. Galbraith vs. Snyder, 2 A. 492; Renshaw, Cammack & Co. 
vs. Imboden et al.,31 A. 661; Person vs. O’Neal, 32 A. 229. 

Eighth—The doctrine that a debtor who is unable to arrest by injunc- 
tion the violation of a probibitory law, in the seizure and sale of his 
homestead, is thereby divested of his homestead rights, and the 
sale is legal and valid, is ecntrary to the fundamental principles of 
jurisprudence, and the principles of natural justice and equity. 

Justinian defines jurisprudence to be the science of what is just and un- 
just. What could be more unjust than the seizure and sale of a 
debtor’s homestead in violation of law, when it was impossible for 
him to arrest the sale by judicial process ? 


L. M. Nutt and Wise & Herndon on the same side. 


J.D. Watkins for Defendants and Appellees. 


The opinion of the Court was delivered by 


_» Fenner, J. From the mass of facts and issues presented, we select 
the following as decisive of the case. 

~~ Gilmer, plaintiff herein, specially mortgaged to Hamilton & Co. his 
plantation, in Bossier parish, to secure a debt of $9974 11. This mort- 
gage was executed on March 18, 1872. At that date Gilmer was not liv- 
ing on this plantation, and had no homestead right therein. He subse- 
quently established his residence there. 
, The debt and mortgage of Hamilton & Co. were duly assigned to 
Templeman, the defendant herein. 

Thereafter, one Taylor, holder of a mortgage of anterior date, on the 

_ same property, brought suit and obtained judgment against Gilmer, 

_ upon which execution was issued, and the property seized and sold. It 
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was adjudicated to W. W. Sebastian, son-in-law of Gilmer, at a price 
which left nothing to be attributed to Templeman’s mortgage, and title 
was made to Sebastian, who entered into apparent ownership. 

Templeman then brought suit against Gilmer, Taylor and Sebas- 
tian, asking judgment against Gilmer for his debt and recognizing his 
mortgage ; averring that the title of Sebastian was a fraudulent simula- 
tion, the result of collusion between him and Gilmer, that Gilmer was 
the real purchaser, and that Sebastian was merely an interposed person 
holding title for Gilmer as the real owner, and asking for judgment de- 
claring the property to belong to Gilmer, and to be subject to Temple- 
man’s mortgage. To this suit Gilmer filed answer, denying that he 
owned the property. 

After trial on these issues, etaeee. was rendered in favor of Tem- 
pleman and against Gilmer and Sebastian, declaring the latter’s title to 
be the title of Gilmer, and the property to belong to Gilmer, condemn- 
ing Gilmer to pay the amount due Templeman, and decreeing that his 
special mortgage be recognized and enforced, and that the property be 
seized and sold to pay and satisfy the same. 

From this judgment no appeal was taken, and it is res judicata. We 
find it unnecessary to detail the proceedings had under the first execu- 
tion which was issued on this judgment, and the unexecuted agree- 
ments in reference thereto. 

In July, 1877, a second execution was issued, under which the prop- 
erty was seized and advertised for sale on September ist, 1877. On 
August 11th, an agreement in writing was made between Gilmer and P. 
B. Cash, who was the owner of a judgment of Lydia Watson against Gil- 
mer, enforcing a mortgage against the same property, ranking that of 
Templeman, and who was also the assignee in pledge of Templeman’s 
judgment. By the terms of this writing, it was agreed that Cash should 
buy in the property at the execution sale, provided it did not bring 
more than the amount due on the judgments controlled by Cash, and 
that Gilmer should have the right to redeem the property by paying 
$2600 on the 1st of December, 1877, and certain other stipulated sums 
at subsequent dates therein fixed. It was further agreed that, in the 
mean time, Gilmer should be left in possession to manage and cultivate 
and gather crops, and to devote proceeds, after payment of necessary 
expenses, to his payments under the agreement; and, finally, that if 
Gilmer failed to make the payments as agreed, he should “lose all right 
of redemption, and forfeit any payment he might have made.” 

On the day of sale, a further written agreement was made between 
Gilmer, Cash and Templeman, and filed with the sheriff, by which it was 
stipulated that “all the land should be offered and sold at one time, and 
not in legal subdivisions.” 
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At the sale Gilmer handed the sheriff a written document, as fol- 
lows: “September ist, 1877. Sir, I claim as a homestead 30 acres in 
north of N. W. 3 of N. W. } of section 17, and 30 acres, etc. (describing 
land,) signed : T. M. Gilmer.” 


The property was sold and adjudicated to Cash, and the title passed 
to him without interference from Gilmer. Gilmer was.left in possession, 
as agreed, and gathered and dis posed of the crops, and a large portion 
of the proceeds thereof enured to his benefit. 

He totally failed to make the payment of $2600 on the Ist of De- 
cember, 1877, as required by his agreement, and, by the terms thereof, 
he thus forfeited absolutely his right of redemption, and the title of 
Cash became indefeasible. Thereafter Cash sold to Templeman, as he — 
had a right to do. 

On the 23d of January, 1878, Gilmer filed his petition in the present 
action, averring his homestead claim, alleging that Templeman and the 
sheriff, O’Neal, were proceeding to dispossess him thereof, to his irrepa- 
rable injury, and prayed for an injunction and for judgment, maintain- 
ing his possession and ownership of said homestead. 


From a judgment of the Court a qua rejecting his demand, Gilmer 
has taken this appeal. 


His counsel strenuously contends that, since the passage of the 
Constitution of 1879, the homestead provisions therein contained are to 
be taken as an authoritative interpretation by the Constitutional Con- 
vention of the true meaning and scope of the prior homestead law of 
1865 ; that the two laws, being in pari materia, must be construed to- 
gether; and that the express provisions in the Constitution, declaring 
that the homestead shall not be susceptible of mortgage, prohibiting 
the waiver or renunciation of homestead rights, and forbidding any | 
court or ministerial officer of the State from enforcing any judgment, 
execution or decree against property set apart for a homestead, must 
now be considered as engrafted by implication upon the law of 1865. 


We can by no means assent to these propositions. It would be 
easy to show that, on general principles, they would be utterly con- 
founded, but it is unnecessary to discuss them in that light, because the 
constitution itself expressly declares that “rights to homesteads or ex- 
emptions under laws or contracts, or for debts, existing at the time of 
the adoption of this constitution, shall not be impaired, repealed, or 
affected by any provision of this Constitution.” Article 220. The effect 
of this plain provision is to leave prior rights, arising under prior laws, 
entirely unaffected by the constitution, and to be controlled by such 
laws as construed and applied by the courts; and as the right of Gilmer 
is founded exclusively on the homestead law of 1865, we must construe 
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and apply that law precisely as if the Constitution of 1879 had never 
been adopted. 

The following objections are, each and all of them, fatal to Gilmer’s 
claim, viz.: 

First.—In a case recently decided by us at Monroe, and not yet re- 
ported, we held that where a special mortgage was given, the mortgage 
and homestead rights must be governed by the state of facts existing 
at the date of the mortgage. There the debtor owned and mortgaged 
the undivided three fourths of an immovable, which, by reason of the 
indivision, was not subject to the homestead claim. (26 A. 156; 28 A. 
355 ; Ib. 608.) He subsequently acquired the remaining fourth, and then 
claimed the homestead, which we denied. For the reasons given in that 
decision, we now hold that, inasmuch as, at the date of the Templeman 
mortgage, Gilmer did not reside on the property, he had no homestead 
right therein, the property came under the mortgage free therefrom, 
and he could not alter, diminish, and pro tanto, destroy the effect of the 
mortgage by subsequently moving on the property and claiming the 
ex post facto homestead. 

Second.—When Templeman sought to enforce his mortgage on this 
property, Gilmer not only failed to set up his homestead right, but 
denied that he owned the property, and sought to cover it from the pur- 
suit of his creditor under a fictitious and simulated title, which he had 
placed in the name of another. After the judgment of the court had 
laid bare and annulled this simulation, and had subjected the property to 
the mortgage, and directed it to be sold to satisfy the same, Gilmer was 

-estopped from contradicting the judicial allegations of his answer in 
order to reap a new advantage therefrom, and the title which he had 
denied and covered up with a view of defeating his creditor, could not, 
though unmasked and established by the efforts of his creditor, be con- 
sidered as such bona fide title as was necessary to maintain the home- 
stead claim. 

Third.—We consider the agreement between Cash & Gilmer, under 
which he consented, beforehand and on valuable considerations, that . 
Cash should purchase at the execution sale, had the double effect, first © 
of a waiver and renunciation of his homestead claim, and, second, of 
giving to the execittion sale the force and effect of a voluntary sale. 
We concur in the latest decision of this Court, establishing the right of 
the debtor to waive his homestead claim in a special property, and in 
favor of a special creditor, and we are perfectly clear that a man had 
the right to alienate his homestead by voluntary sale. Nugent vs. 
Carruth, 32 A. 444. On both grounds, therefore, his homestead right 
was destroyed. 

Fourth.—If Gilmer had had a homestead right, it would have — 


4 
x 
4 
5 


984 SUPREME COURT OF LOUISIANA, 
Gilmer vs. O'Neal, Sheriff, et al. 


lost by his failure to assert it judicially before his title was divested by 

( actual sale, and notice to the sheriff has been rightly held to be no sub- 

| stitute for such judicial proceeding. Kuntz vs. Baehr, 28 A. 90. At the 

time when he first judicially claimed the homestead, he had no title, 

bona fide, or other. The title had passed to Cash with Gilmer’s ap- 

proval and consent. He had held under Cash, with nothing but a right 

of redemption, which he had forfeited. The title had passed from Cash 

to Templeman. If, after this double transfer, Gilmer could still be heard 

| to assert the homestead claim, we see no reason why his right might 
not have encumbered the property indefinitely. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed, at cost of appellant. 

CONCURRING OPINION. 

Topp, J. I concur in the decree just rendered, but place my con- 
currence solely and exclusively upon the second: and fourth grounds 
assigned for the conclusion reached. I dissent from the other grounds 
stated in the opinion as reasons for the decree. I do not think the giving 
of amortgage on the homestead by the debtor, debars him from claim- 
ing its exemption from seizure. Nor do I believe that the debtor could 
make a valid waiver of the exemption. In my judgment, such a renun- 
ciation is against public policy, and void; and in this respect, I adhere to 
the decision rendered by Mr. Justice Egan, as the organ of the Court, 
in the case of Hardin vs. Wolf & Cerf, 29 A. 333. 

Mr. Justice Lzvy concurs in this opinion. 


No. 11. 
Succession oF W. R. Cox. On Rove or Miss S. S. Cox. 


Succession property, seized uuder executory process, was sold by order of the Probate Court 
pending an Injunction taken by the Administrator against the seizing creditor. The 
purchaser at the probate sale deposited the price, by agreement, subject to the decision 
of the Injunction suit. That suit was decided in favor of the seizing creditor and the 
Probate sale declared null. Whereupon the Administrator claimed to keep the price 

‘ deposited by the evicted purchaser, in compensation for the rent and enjoyment of the 
property, on the ground that he wasa purchaser in bad faith. 

HELD, that this pretension is unwarranted, because the claim for rent is unliquidated and can- 
not be urged against a deposit ; that the rent, if any is due, belongs to the seizing cred- 
itor ; and that the vendor, who failed to make a valid title to his vendee, cannot treat him, 
in law or in equity, as a purehaser in bad faith. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 
J. H. Shepherd and Land & Land for Plaintiff and Appellee. 
‘First—The claim of defendant in rule is not liquidated, and therefore can- 
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not compensate that of plaintiff, which is certain and admitted. C. ' 
C. 2209; 9 A. 189, 


Second—Plaintiff claims a deposit entrusted to defendant by a confiden- 
tial contract, and compensation is not permissible. C. C. 2956; 1M. ‘ 
347; 3 A.514: 7 A. 53; 12 A. 257; 6 A. 40, 207. 


Third—Plaintiff is not liable for rents of the property purchased by her, 
except from the date the succession of Cox, her vendor, restores 
or tenders to her the price paid, which is a condition precedent. 
3 M. 169. 


Fourth—TIf liable, as a trespasser, to pay rents, the same are due to the 
seizing creditor, who, if not paid by-the sale of the property, may 
bring a direct action against the tenant. 5 A. 300. ’ 

Hicks & Hicks for Defendant and Appellant. 

First—The plaintiff held possession of immovable property of the suc- 
eession in bad faith, and owes the fruits produced during her pos- 
session : 


1. Because she purchased and held possession of the property under a 
sale ordered by the Probate Court, during the pendency of an injunc- 
tion, since dissolved, of the sale ordered by the District Court. 


2. Because she held possession of the property with full knowledge of 
the defects in the title. C. C. 501, 502, 503, 3451, 3453, 2301; 26 A. 
733-4. 


3. Because she took and held possession of the property as purchaser 
under an order of sale granted by a court without jurisdiction. 6 R. 
110, 111 ; see 32 A. 246. 


Second—The fruits produced by the thing belong to its owner, and after 
his death, the administrator of his succession must account for them, 
unless they were gathered or produced while the thing was under 
seizure. The seizure made in the proceeding, No. 9760, was lost by 
the probate sale of the property seized, and delivery of possession 
of the property to the purchaser, Miss Cox, by the sheriff, as 
auctioneer, and the fruits produced, while the property was in her 
possession, can only be collected by the administrator. C. C. 501, 
1147, 1049, 466 ; 28 A. 584; 7 A.665; 11 A. 762; 6 R. 102-3; C. C. 466; 
C. P. 656, 658 ; 5 A. 302; 26 A. 360; 19 A. 521; 1 R. 542; 11 R. 182; 
2 L. 280; 5 A. 300; C. C. 2669, 2670. 


Third—The succession was the owner of the thing till it was adjudicated 
in the proceeding, No. 9760, and the administrator may collect the 
fruits produced by it if it were under seizure, no other person having 
attempted to collect them. C, P. 663; C. C. 491; 5 A. 300; 2 A. 925; 
4A, 
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-Fourth—The fruits may be recovered by the plea in compensation. 31 
A. 373-4. She must account for the fruits she might have made. 6 
R. 467. 


The opinion of the Court was delivered by 

Bermupez, C. J. It appears from the pleadings and the evidence that 
after certain mortgaged real estate, belonging to this estate, had been 
ordered to be seized and sold by a District Court, and, after the sale 
thereof had been enjoined by the administrator, the Probate Court, on 
application made by the latter, ordered the sale of the same and other 
property, composing the succession of the deceased. 

At that sale the plaintiff in this proceeding became the adjudicatee 
of the real estate in question for $4000, which was, by consent, spec- 
ially deposited to await the decision of the injunction suit and was not to 
be withdrawn without the formal consent of the adjudicatee. 

Pending the appeal, an account was filed by the administratorin which 
this amount was placed to the credit of the succession. By consent, the 
taxes and the privileged debts due by the succession were paid out of 
this fund ; $1874 of which only, still remain on deposit. 

In the case of Lamorere vs. Succession of Cox, 32 A. 246, the Supreme 
Court held, that the injunction sued out by the administrator was 
unwarranted, and that the order of sale made by the Probate Court was 
a nullity. The property, on being again offered for sale, was adjudicated 
to another person and the adjudicatee at the Probate sale was evicted 
from it. 

The present proceeding was instituted to compel a return by the 
succession representatives, of the balance on hand, to this adjudicatee. 

He resists the demand, claiming that the adjudicatee, being a pur- 
chaser in bad faith, ow ‘s rents for the occupancy and enjoyment of the 
_ property and insists that the amount alleged to be thus due is charge- 
able to that fund. 

A suit is now pending for the same purpose between the seizing 
creditor and the sheriff on one side, and the adjudicatee at the probate 
sale on the other. 

It is clear that the resistance of the administrator is unwarranted, 
not only because the amount claimed is unliquidated and not of equal 
_ dignity, and cannot be urged against a deposit, but specially, because if 
any rent be due, the succession representative has no standing in court 
to claim the same. That right, if any such exist, can be exercised by the 
unsatisfied seizing creditor only. 

We have not been informed, and we are at a less to conceive on what 
principle of law or justice a vendor, who has received and enjoyed and 
who has failed to return the price of property assumed to besold by him, 
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to which he had made no valid title, and from which his vendee is after- 
wards judicially evicted contradictorily with him, can claim from the 
latter the value of the occupancy of the property, to which the title, made 
by him, was subsequently invalidated. 

The authorities applicable to the views which we take of the case 
are ample and unquestionable. 9 A.189; C. C. 2956 ; 1M. 347; 3 A.514; 
7 A. 53; 12 A. 257; 32 A. 590; 6R. 100; 3 M. 169. 

It is therefore ordered that the judgment .of the lower court be 
affirmed with costs. 


No. 14. 
G. W. Warren vs. W. D. MjcDonavp. 


Appeals in contested election cases are still returnable as provided for in Sections 40 and 1434 
of the Revised Statutes of 1870, which do not conflict with Act No. 45 of 1870. C.C. 
Duson vs. C. M. Thompson, 32 An. 861, affirmed. 

Act No. 44 of 1877 is the only law of the State, under which juries are now drawn, and it is 
for the Jury Commissioners, appointed under its provisions, to draw the juries by which 
contested election cases are tried. 

The general venire box being destroyed, it was legal for the Jury Commissioners to draw a 
jury of talesmen for the trial of this case. 

The ballot-boxes having been destroyed, verbal evidence was properly admitted to show the - 
number of votes cast for Plaintiff and the number cast for Defendant. 


PPEAL from the Eighteenth Judicial District Court, parish of Web- 
ster. Turner, J. 


T. M. Fort and John Young for Plaintiff and Appellant. 


“The law does not require a vain or impossible thing.” ” 22 A. 33. 

“ When the létter of the law leads to an absurd conclusion, the judge is 
bound to recede from it until he arrives at a reasonable conclusion.” 
16 L, 268. 

Sec. 7 of Act 45, Ex. Ses. 1870, applies to cases arising under the writs of 
mandamus and quo warranto, and the act to prevent intrusion into 
office, and not to contested election cases. 12 A. 825, 13 A. 175, 21 
A. 289. 

**The order of appeal is the act of the judge, and a mistake of a return 
day made by him can not be visited upon the appellant.” 31 A. 59€, 

The plurality of votes legally cast elects the candidate. The legal 
returns are the best evidence of the vote cast, but when lost or 
destroyed, or not made out, the evidence of those who held the elec- 
tion and those who witnessed or assisted in the count is good evi# 
dence to establish the result of the election. 


©. E. McDonald and J. D. Watkins for Defendant and Appellee. 
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The opinion of the Court was delivered by 
: Pocus, J. This isa contested election case, growing out of the gen- 
eral election held in this State on the second of December, 1879, at which 
plaintiff and defendant were competing candidates for the office of Clerk 
of the District Court of Webster parish. 

From a verdict and judgment rendered against him, decreeing that. 
aN there had been no legal election for that office and ordering a new elec- 
; tion, plaintiff has taken a suspensive appeal, which defendant moves to 
dismiss, on the ground that as this case involves the right to office, the 

appeal should have been made returnable in ten days after the rendition 

of the judgment, which was signed on January 7th of the present year. 

That the provisions of Section 7 of Act No. 45, of 1870, requiring that 
all appeals in cases involving the right to office be made returnable in 

ten days after judgment, dg not apply to, or govern, contested election _ 

cases, in which appeals are to be regulated as in all other civil cases, is 

no Ionger an open question in our jurisprudence. The distinction between 
| the two classes of cases was clearly drawn in the two leading cases of 12 
A, 825 and 13 A. 175; it was subsequently re-affirmed by the late Court 
in the case of the State ex rel. Young vs. the Judge of the District Court 
of the parish of Concordia, decided in 1879, and not reported ; and it was 
finally adjudicated upon by ourselves in the case of C. C. Duson vs. C. 
-M. Thompson, recently decided at Opelousas, and not yet reported. 

In a contested election case, the right to office is not necessarily or 
exclusively involved, because the investigation is directed to the legality 
or illegality of the election, and may result in recognizing neither of the 
contestants as entitled to the office, and in ordering a new election, 
as illustrated by the verdict of the jury in this very case. 

The motion to dismiss is therefore overruled 


On THE MERITS. 


Plaintiff alleges that he was elected Clerk of the District Court of 
Webster Parish, at the late general election, but that in compiling the 
vote of the parish the sheriff, as returning officer, returned but 635 votes 
in his favor, and 644 in favor of his opponent, when in truth and in fact 
he had received 736, and his opponent only 681 votes. That in making 
his return the sheriff had not included the votes cast at precinct No. 2 
of ward No. 3 of said parish, for the reason that the election returns, 
tally-sheets and ballot-box of said precinct had been violently taken 
away from the commissioners, by a body of disguised and armed men 
on the night of the election. 

4 That plaintiff had received at that precinct 101 votes, and his oppon- 
ent only 37; and that said vote being counted would result in his election 
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and in the defeat of his opponent; and he concludes by asking to be 
_ declared entitled to the office in contest. ' 

For answer defendant admits that he was not elected to the office; 
but avers that, owing to many illegalities, irregularities, to fraud and 
violence which had been perpetrated and practiced on that day in Web- 
ster parish there had not been a free and fair election ; and concludes by 
praying for a newelection. He has not favored us with a brief on the 
merits of this cause. 

A special term of court was held and a special jury was drawn for 
the trial of the cause. But before proceeding with the trial, defendant 
excepted to the venire as drawn for said trial, on the following grounds: 

First. That the jury commissioners had no authority in law to draw 
such a jury. 

Second. That one of the commissioners was not notified of the time 
of the drawing, and was not present. 


Third. That fifty good and lawful jurors had not been drawn. 


Fourth. That the jurors were not drawn from the general venire 
box, and jurors drawn to try this cause at the last sitting of the 
court were drawn for the present term. 

-The record shows that a jury, previously drawn in this case, had been 
set aside by the court on an exception filed to the drawing by the defend- 
ant, and a new venire ordered, to which venire the above exception was 
interposed. After hearing evidence the District Judge overruled the 
exception, and we think that his ruling was correct. Act 44 of 1877 
provides the only mode of drawing juries in this State, and, by its repeal- 
ing clause, amends section 1426 of the Revised Statutes, in so far as that 
section imposed the duty of drawing juries in contested election cases on 
the clerk, the sheriff and the recorder of mortgages. Under the same 
act, any of the duties of jury commissioners can be performed by a 
majority of them. The evidence also shows that the fifty jurors were’ 
drawn as the law directs, and explains why the jury commissioners did 
not draw the jury from the general venire box, because that very box 
had been destroyed by a mob on the night after the election, for which 
reason the commissioners made anew venire as directed by section 1426 
of the Revised Statutes. There was no force in the exception, and it was 
properly overruled. 

The evidence shows that the election was very quiet and peaceable 
all over the parish, and that all voters, who so desired, had been allowed 
freely to cast their votes as they chose. No violence or threats of a 
seriuus character had been used to deter any voter from casting his 
vote as a freeman and an independent citizen. That at every precinct 
the votes had been fairly counted, and legal returns made thereon, with 
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the exception that in several precincts the commissioners had neglected 
or omitted to swear to their returns. ’ 
It appears from the record that at precinct No. 2, of the third ward 
ef the parish, after the ballots had been counted, and the returns made 
and signed, and before the commissioners had time to deliver them to 
the proper authorities, a body of armed and disguised men took them 
in their possession and carried them away, and that they kave never 
since been heard of. . 
Plaintiff then offered to prove, by the testimony of several witnesses, 
what number of votes had been cast at that precinct for his opponent 
and for himself. . 
Defendant objected to the introduction of this evidence, on the 
ground that the fact could only be proven, first, by the election returns, 
or the tally-sheets, or by the ballots, the loss of which had not been suf- 
ficiently accounted for nor advertised. His objection was properly 
overruled by the court. 
We find in the record an admission of the defendant that the 
returns, tally-sheets and ballots of that precinct had been forcibly taken 
from the proper authorities, and that “plaintiff was without power to 
produce them, and that they were not under his control.” This was 
manifestly sufficient to justify the introduction of secondary evidence 
of the facts sought to be established. The fundamental rule of law. 
governing elections in this and other States of the Union, is that the 
ballots cast, when not impeded by fraud and violence, should devide the 
elections, and that when primary evidence of the number of ballots cast 
eannot be procured, the courts must open the doors to any legal evi- 
dence tending to show the result, so as to give effect to the will of the 
citizen expressed at the ballot box. (29 A. 610; Cooley, Constitutional 
Limitations, page 728.) The testimony of numerous witnesses, who 
saw the votes counted at that precinct, and the returns made, shows. 
beyond a reasonable doubt that the ballots cast were as follows: 101 
for Warren and.37 for McDonald. 
‘Adding this vote to the sheriffs compilation, or return, forwarded 
to the Secretary of State, which showed 635 votes for Warren and 644 
for McDonald, we have the following result: Warren, 736; McDonald, 
681 ; or a majority of 55 for Warren. 
In support of his allegations of fraud, illegal voting, violence and 
_. fintimidation, defendant introduced several witnesses, whose testimony 
fails to convince us that the result of the election was in the slightest 
degree affected by such irregularities, or by a few angry words which 
passed between one of his supporters and two friends of his opponent. 

It was shown that 37 persons voted on affidavits, and that one 
disqualified. person, a convict, had also voted. Without passing upon 
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the legality of the act, in allowing persons, whose names are not on the 
poll book, to vote on their affidavit, and admitting that these 37 voters 
and the convict had all voted for plaintiff, and that these votes should 
have been rejected, it would yet leave him a majority of 17 votes. 

We are, therefore, compelled to disagree with the jury in the con- 
clusion which they reached in this case, for, under the evidence, we are 
satisfied that the election was fair and legal, and that plaintiff was duly 
elected to the office which he claims. But on the question of costs we 
cannot apply the effect of Act No. 59, approved April 5th, 1880, to 
this case, which was decided before the passage of the law, and under 
the authority of the decision in the case of Duson vs. Thompson, and 
the authorities therein quoted, we think that these costs must be borne 
by the parish of Webster. 

. It is therefore ordered, adjudged and decreed that the verdict of the 
jury be set aside, and that the judgment of the lower court be annulled, 
avoided and reversed; and it is further ordered and decreed that 
Gentry W. Warren was legally elected Clerk of the District Court of 
the parish of Webster, at the general election held in this State, on the 
2d of December, 1879, and that the costs of this suit in both courts be 
paid by the parish of Webster. ; 


No. 15. 


Tuomas J. PICKETT ET AL. VS. MartTIE G. GILMER ET AL. 


Before the surety on the bond of the Administrator of a Succession can be made liable or sued, 
a breach in the condition of such a bond should have been judicially declared in a proper 
proceeding, conducted contradictorily with the principal, and the latter's liability estab- 
lished by a judgment of acompetent Court. 

And in case of the death of the principal on the bond, and his succession is insolvent, it is 
necessary that the insolvency should be established by the proper judicial proceedings. 

The plea of Lis pendens must prevail in a suit against the surety, when the issues it presents 
are pending in an Opposition to the Account of the Administrator. 


PPEAL from the Second Judicial District Court, parish of Bossier. 
Drew, J. 


J. D, Watkins for Plaintiff and Appellants. 


Land & Land for Defendants and Appellees. 

First—No suit shall be instituted against any surety on any appeal bond, 
nor on the bond of any administrator, tutor, curator, executor, or 
syndic, until the necessary steps have been taken to enforce payment 
against the principal. R. C. C., 3066; Acts of 1842, p. 303. 

Second—The steps necessary to be taken against the principal before 
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any suit can be instituted against his surety, under the decisions of 
this Court, are as follows: First, to obtain judgment against the 
principal; second, to issue execution against his property, and 
third, a return of nulla bona, in all casesif the principalis alive. If 
the principal is deceased, the first step to be taken, is to obtain a 
judgment on a sett'ement and homologation of his account, if 
administrator, or tutor, or by a direct action against his succession ; 
and second, to show judicially the insolvency of his estate. Kemper 
vs. Splane, 4 A. 486; Wilson vs. Murrell, 6 R. 68 ; Phelps vs. Sawyer, 
7 A. 557; Lovit vs. Castille, 13 A. 563; Alley vs. Hawthorn, 1 A. 
121; Wells vs. Roach, 10 A. 543; Trimble vs. Bredita, 11 A. 271; 
Raulinson vs. Barbeson, 12 A. 630; Levois vs. Thibodeaux, 13 A. 

264 ; Succession of Lynch, 14 A. 235. 

Third—The plaintiffs in this case have not taken the first necessary step 
to enforce payment against the principal. They have obtained no 
judgment against the principal nor against his succession. 

Fourth—The plaintiffs filed an opposition to the homologation of the 
account rendered by the principal in his lifetime, as administrator, 
in which they set up the claim, or a part of the claim on which this 
suit is instituted, but they abandoned that opposition, which still 
remains undisposed of by any judgment of the court. 

Fifth—The administrator of the succession of the principal accepted the 
claim of the plaintiffs, and placed it on a tableau of debts in his suc- 
cession without prejudice to any of the rights of any party, or par- 
ties to certain suits or judicial proceedings then pending, to which 
suits the plaintiffs were parties ; the principal and the surety on his 
bond were parties. This acceptance of the administrator was with- 
out any effect as to these parties litigant, and did not even interrupt 
prescription. 

Sixth—The acceptance of a claim by an administrator is not a judgment 
against the heirs and creditors of the deceased, nor against other 
parties in interest, nor is the claim as to them liquidated by the 
acceptance, because it may be opposed and finally rejected. R. C. C. 
1063, 1064, 1065, 1066 ; C. P. 984, 985, 986, 987 ; Rheil vs. Morten, 29 
A.16; Succession of Poussin, 27 A. 296; Gaines vs. Hennen, 24 
Howard, 553; Minor vs. Harding, 4 L. 382; Orr vs. Thomas, 3 A. 

682; Bank of La. vs. Dejean, 12 R. 16. | 


Seventh— When another action is pending, between the same parties, for 


the same object, and growing out of the same cause of a:tion, the 
cause will be dismissed on the exception of lis pendens. C. P. 335 ; 
Ingram vs. Richardson, 2. A. 889; Dick vs. Gilmer, 4 A, 520; Kline | 
vs. Freret, 5 A. 494. 


'J. A. Snider and Richard W. Turner on the same side. 
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The opinion of the Court was delivered by 

Topp, J. Nathan Pickett died in the parish of Bossier in 1853. On 
the 6th of January, 1854, William Milton Pickett, his son, was appointed 
. administrator of his succession, ard on the same day executed his bond, 
as administrator, for one hundred and twelve thousand four hundred and 
fifty dollars, with J. B. Gilmer as surety. 

On the 9th of December, 1857, the said Pickett, administrator, filed 
an account of his administration, which, on the 6th of February, 1858, 
was homologated, and on the 2d of December, 1859, he filed a second 
account, which was also homologated on the 4th of August, 1860. 

On the 9th of July, 1866, the said administrator filed his third and 
last account. This account showed a balance in his favor of about 
twelve hundred dollars, but before the pene tate of this account, in 
the month of August, 1866, he died. 

Subsequently to the appointment of W. M. Pickett as administrator 
and the execution of his bond, J. B. Gilmer, the surety thereon, also died. 

On the 4th of February, 1879, the plaintiffs, heirs of Nathan Pickett, 
instituted this suit against the defendants, the heirs of J. B. Gilmer, for 
one hnndred and four thousand and twenty-two dollars. The suit was 
brought on the bond executed by W. M. Pickett as administrator of the 
succession of Nathan Pickett, and the amount sued for was alleged to 
be the amount of the indebtedness of said Pickett, growing out of his 
acts, as administrator of the succession of Nathan Pickett, for which the 
defendants, as heirs of J. B. Gilmer, the surety, were alleged to be liable. 

To this suit the defendants filed an exception substantially as fol- 
lows : 
First. It was denied that the proper steps had been taken to make the 
debt out of the principal of the bond, or the legal representatives of the 
principal, which was alleged to be a condition precedent to any action 
against the surety, and that the suit was, therefore, premature. 

Second. The plea of lis pendens was interposed against the action, 
based on certain oppositions and other proceedings in the Parish Court 
of Bossier parish, alleged to be still pending and undecided. 

Third. A plea to the jurisdiction. 

There was judgment sustaining the two first points of the exception 
relating to the pleas of prematurity and lis pendens and overruling the 
plea to the jurisdiction, and from this judgment the plaintiffs have 
appealed. 

The plea to the jurisdiction seems to be virtually sbandoned by the 
counsel for the defendants, and there is no force in it, and it therefore 
remains to us to consider the other two pleas embraced in the exception. 

In support of these pleas—prematurity of the suit and lis pendens— 
the following facts are relied on, a recital of which becomes necessary : 
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After the death of W. M. Pickett, administrator of the succession of 
Nathan Pickett, in August, 1866, as stated, J. Pinckney Harris, on the 
11th of September, 1867, was appointed administrator of his succession. 
After his appointment (on the 28th of March, 1868,) he commenced a 
proceeding by rule directed against the heirs of Nathan Pickett to cause 
the last account filed by the said W. M. Pickett, administrator, a short 
time previous to his death, to be homologated. This account, as before 
stated, showed a balance of about $1200 in favor of this administrator. 
About the same time that this proceeding by rule was commenced, the 
heirs of Nathan Pickett filed their opposition to the account. In this 
opposition they set up substantially the same claims against the deceased 
administrator as are contained in the suit before the court. This oppo- 
sition was never tried. 

About the same time that this proceeding was instituted, the heirs 
of J. B. Gilmer brought suit in the District Court of Bossier against 
the heirs of Nathan Pickett, the object of which was to cause this same 
account of W. M. Pickett, administrator, to be homologated, and the 

bond given by him, with J. B. Gilmer as surety, to be cancelled. 
We find from the record that no answer was filed by the defendants 
in this suit and no further proceedings taken in it. 

The Act of 1842, p. 303, Section 6, which is embodied in and now 
forms part of Art 3066 of R. C. C., declares: 

“No suit shall be instituted against any surety on any appeal bond, 
nor on the bond of any administrator, tutor, curator, executor or syndic 
until the necessary steps have been taken to enforce payment against the 
principal.” 

_The defendants contend that these necessary steps required by this 
statute have not been taken against the principal on this bond, the admin- 
istrator of Nathan Pickett’s succession, or against his legal representa- 
tives, to warrant this suit against them as the representatives of J. B. Gil- 
mer. They contend that the liability of the administrator and the amount 
of his liability should first be fixed by a judgment and the proper steps 
taken to enforce this judgment, or, in the event that the principal or 
his succession was insolvent, that this insolvency should be judicially 
declared before suit could be brought against his surety. 

We find no judgment in the record against W. M. Pickett, adminis- 
trator, nor against bis heirs or legal representatives, but the counsel for 
the plaintiffs relies upon the acknowledgment made by J. Pinckney Har- 
Tis, administrator of the succession of W. M. Pickett, of the claim which 
forms the basis of this suit, as equivalent to a judgment and sufficient 
to fix the liability of W. M. Pickett, administrator, and the amount of 
that liaLility. We find from the evidence, that after filing a rule against 
the heirs of Nathan Pickett to show cause why the last account of W. 
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M. Pickett as administrator should not be homologated as above stated, 
Harris, administrator, filed a statement of debts due by the succession 
of W. M. Pickett on the 28th of September, 1871, in which statement of 
debts or tableau appears the following acceptance of Harris, adminis- 
trator, to-wit :. 

“ A debt due the minors, Thomas G. Pickett, Alice G. Pickett, Kosi- 
esko Pickett, and Nathan Pickett, amounting to $104,022, one hundred 
and four thousand and twenty-two dollars, with the rank of legal mort- 
gage, the rights of the parties being fixed at the date of the death of 
the tutor, Wm. Milton Pickett, it being anterior to the Ist January, A. D. 
1868 ; but this claim is accepted without any prejudice to the rights of 
any party or parties in opposition filed in cases of 8. W. Vance vs. Jas. 

- A, Pickett et als., No. 1311, and of succession and heirs of Nathan Pickett, 
opposition to account of administrator and tutorship of W. M. Pickett, 
No. 1328.” 


This tableau was homologated, and the following is the judgment of 
homologation : 


“ Succession of Wm. Milton Pickett | of 


In the above entitled cause, by reason of the law and the evidence, 
and by further reason of the publication of said tableau of debts for the 
time prescribed by law, and no opposition having been made thereto — 
within the time prescribed by law, it is ordered, adjudged and decreed, 
that the tableau of debts filed by J. Pinckney Harris, administrator in 
the succession of W. M. Pickett, deceased on the 28th of September, A. 
D. 1871, be approved, homologated and made the judgment of the court 
except as to the item of one hundred and four thousand and twenty-two 
dollars, opposed by the administrator of Kerr, the opposition to said item 
continued ; and itis further ordered that the administrator of said suc- 
cession pay said debts according to the privilege and rank assigned to” 
and given said debts on the tableau of debts filed as aforesaid in said 


succession. 
Done and signed in open Court, on this, the 13th day of November, 
1871. 
[Signed] L. W. BAKER, 


Parish Judge of Bossier Parish, Louisiana.” 

The suit of S. W. Vance vs. Jas. A. Pickett, No. 1311, referred to in 

the foregoing acceptance, was the suit mentioned in which the heirs of 

J. B. Gilmer had sought to have the last account of W. M. Pickett, 
administrator of the succession of Nathan Pickett, homologated. It will 

be remembered that this account showed a balance in favor of Pickett, 

4 administrator, and against the succession of Nathan Pickett, of about 
F $1200, and of course was in direct opposition to and conflict with the 
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' claim asserted by the heirs of Nathan Pickett and accepted by Harris, 
administrator. By the account filed by Pickett, administrator, he sought 
to recover of the heirs of Nathan Pickett $1200, and it was this balance 
which the suit of Vance vs. Pickett, 1311, sought to have adjudged 
against the heirs of Nathan Pickett. 

By the claim asserted in the tableau filed by Harris, administrator, 
the heirs of Nathan Pickett sought to recover of thesuccession of W. 
M. Pickett $104,022. The acceptance of Harris, administrator, was 
made subject to this opposition thus existing against the claim. In other 
words, his acceptance of the claim was not absolute and unconditional, 
but recognized and continued the conflict between the opposing claims 

mentioned, and settled nothing. 

The judgment of homologation by its terms approved the entire 
tableau, except this large claim mentioned in favor of the heirs of Nathan 
Pickett, which was specially excepted, and the opposition to it made by 
Kerr, administrator, continued. This did not constitute a judgment in 
favor of the claim or a positive judicial recognition of it. It did not 
give any more effect to this judgment of homologation or diminish the 
effect of this opposition thus continued, that it was made by a party 
incapable of standing in judgment. The opposition existed and the 
judgment did not approve and homologate the claim, but expressly 
excluded it from approval. 

There was, then, nothing in the acceptance of the administrator of 

W. M. Pickett’s succession, nor in the proceedings connected with the 
tableau of debts, and with the homologation of the same, that operated 
as a judgment against the succession of W. M. Pickett, deceased, or was 
equivalent thereto. 

When we consider the character of the claim, the amount of the 
same, and that it was wholly unliquidated, we are aware of no authority 
> in the administrator to make any acknowledgment of the same abso- 
lutely binding and conclusive on the succession, or that would justify a 
judgment on the same without the proper proof of its correctness. 

Art. 985, C. P. provides : “ If the claim be liquidated, and be acknowl- 
edged by the curator or testamentary executor or administrator, he shall 
write on the evidence of the claim, or on the paper which he shall annex 
to it, a declaration signed by him, and stating that he has no objection 
to the payment of such claim ; after which the bearer of such claim shall 
submit it to the judge, that it may be ranked among the acknowledged 
debts of the succession.” 

“ Art. 986: “If the claim be not liquidated, or if the testamentary 
executor, curator or administrator have any objection to it, and conse- 
_ quently refuses to approve it, the bearer of the evidence of such claim, 
whatever be its amount, may bring his action against the curator or 
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administrator, in the ordinary manner, before the Court of Probate 
where the succession was opened, or before the District Court, according 
to the amount involved, and may obtain judgment in the same manner 
as in other cases.” 

These articles, properly construed, seem to confine the authority 
of an administrator or executor touching the acknowledgment or 
acceptance of claims against successions to such as are liquidated, and 
to require all others unliquidated to be established by proof—and several 
decisions of this Court favor such a construction—19 L. 441; 5 R. 270. 
The fact established by the record that this acknowledgment or accept- 
ance of the claim in question against the succession represented by him 
was made by the administrator, Harris, after having sought to effect the 
homologation of an account which was utterly inconsistent with the 
existence of such a claim, is not calculated to add to the force and effect 
of such action on the part of the administrator. 

But was a judgment against the principal of this bond, or his suc- 
cession, a necessary step before instituting suit against the surety or his 
legal representatives ? 

The law in relation to judicial sureties, the nature and extent of 
their obligations, the mode and manner of fixing their liability, has been 
a subject of misconception and uncertainty resulting, in some degree, 
from decisions seemingly inharmonious, and it isimportant thatitshould | 
be settled. 5 

The condition of an administrator’s bond is, in substance, “ that the 
administrator will well and truly discharge the duties of his appoint- 
ment according to law.” The obligation that the surety on such a bond 
assumes is that his principal will faithfully carry out and fulfill this con- 
dition of the bond, and should he fail to do so that he, the surety, will 
pay the losses or damages that may result from such failure. 

When we reflect on the character and condition of such a bond, the 
true nature of the surety’s obligation, in connection with the positive 
requirement of the law to which we have referred, prescribing that all 
necessary steps should be taken against the principal of such bond before 
proceeding against the surety, and after a careful review of all the pre- 
vious decisions of this Court on the subject, we are constrained to con- 
clude that a breach in the condition of such a bond should be judicially 
declared in a proper proceeding conducted contradictorily with the 
principal, and his liability established by a judgment of a competent 
court, before the surety can be made liable or sued on such bond. 

Wilson vs. Murrell, 6 R. 68. 

Kemper vs. Splane, 4 A. 486. 

Phelps vs. Sawyer, 7 A. 551. 

Lobit vs. Castille, 13 A. 563. 
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We have been referred to but one single case, rendered since the act 
of 1842 was passed, which conflicts in the least with these views—the case 
of the succession of James Lynch, 14 A. 235; and in that case the state- 
ment of the facts are so meagre that it does not appear with certainty 
that there was no judgment against the administrator before the suit 
was instituted against the surety. If such was the case, and it can be 
construed as countenancing the doctrine contended for by the plaintiff's 
counsel, opposed, as we conceive it to be, to the letter and spirit of the 
laws on this subject, and the adjudications rendered therein, it is declared 

overruled. 

It is, however, urged that when the principal of a judicial bond dies 
before any judgment is rendered against him, inasmuch as no execution 
can be taken out against his succession, and the course pursued pre- 
scribed by the articles of the Code to be taken against the principal, if 
living, to fix the liability of his surety, that therefore, in such a case, a 
judgment against the succession of the principal is not required to fix 
the liability of the surety ; and we are referred particularly to the case 
of Alley vs. Hawthorne, 1 A. 122, as sustaining this position. This was 
a suit on an appeal bond, and it will be seen from an examination of the 
case that a judgment was rendered against the principal, although he had 
become a bankrupt before the rendition of such judgment ; and we fully 
indorse the principle, asserted in that case, that when such judgment is 
rendered against the principal, who dies or becomes a bankrupt, and the 
insolvency of his estate is shown by the proper evidence, that the law 
does not require the creditor to await the settlement of such insolvent 
succession before bringing suit against the surety. 

In case of the death of the principal we deem it necessary, however, 
that the insolvency of his succession should be established by the 
proper judicial proceedings. 

The evidence fails to satisfy us that the necessary steps were sm 
against W. M. Pickett, or his succession, to authorize this suit against 
the heirs of Gilmer, his surety. 

We are also satisfied that the issues presented by this suit could 
have been tried and determined in the opposition made by the heirs of 
Nathan Pickett to the last account rendered by W. M. Pickett, adminis- 
trator. As we have stated before, the claims on which that opposition 
was based were, substantially, the same as are embraced in this suit. 
Nor do we agree with plaintiff’s counsel that the issues raised in that 
proceeding could not have been legally determined because no admiris- 
trator to succeed W. M. Pickett had been appointed to the succession of 
Nathan Pickett. The counsel himself states that this succession had 
been accepted by the heirs, who had made a partition of the property 
and, therefore, there was no necessity for the appointment of another 
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administrator, since the heirs, under these circumstances, were the only 
proper parties to represent in that proceeding the interest that, previous 
to their acceptance, had vested in the succession. So, too, in the suit 
No. 1311 of Vance et al. vs. Pickett et al., above mentioned, the issues 
tendered, as shown by the record, were substantially that W. M. Pickett 
at the time of his death was not indebted to the succession of Nathan 
Pickett, nor was Gilmer, his surety, indebted, but that, on the contrary, 
the succession of Nathan Pickett was owing W. M. Pickett a balance on 
his account, and that the plaintiffs in that proceeding, the heirs of Gil- 
mer, were legally entitled to have cancelled the administrator’s bond 
upon which Pickett was principal and Gilmer surety. Here, then, was 
another suit in which all the matters in controversy in this case might 
have been settled. The plaintiffs in that case, who are the defendants 
in this suit, by the character of the suit and allegations of their petition, 
directly tendered the issues and invited a trial of the same, being those 
involved in this case, the question in that or in this being of the liability 
of W. M. Pickett, administrator, to the succession and heirs of Nathan 
Pickett, and the amount and extent of that liability, if it existed. In 
that case, still pending, all the claims that the plaintiffs are now seeking 
to prosecute in this suit might have been finally determined and enforced. 
In these facts and proceedings disclosed by the record, we do not find 
wanting any of the elements or requisites constituting the plea of lis 
pendens, and that plea, too, must be sustained. . 

It is, therefo1e, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 


No. 9. 


State oF LovmsiaNa vs. FRANK KANE. 


The law does not require that a copy of the Indictment and a list of the jury, which are to 
pass on the trial of the accused, should be delivered to him before arraignment. They 
should be delivered to him two entire days before trial, but not before the firing of the 
case for trial. State vs. Holmes, 7 An. 567, affirmed. State vs. Chenier, 32 An. 103, 
overruled, 

Nor is the District Attorney obliged to fix cases for trial, in the order in which they appear on 
the docket. 

The accused cannot refuse to go to trial on the grounds, that, on the list of the jurors served on 
him, some had been excused, some had not been summoned, and the names of two of them 
were not on the original venire. 

The accused cannot object to the manner in which talesmen are summoned by the Sheriff, 
after exhausting the regular panel, without showing improper conduct or partiality in 
the officer’s action, or injury resulting therefrom to the prisoner. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 
M. 8. Crain, District Attorney, for the State, Appellee. 
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Hicks & Hicks for Defendant and Appellant : 


~The common law method of proceedings in the prosecution of crimes, 
offenses and misdemeanors has been adopted in this State, unless 
otherwise provided, and must be pursued step by step, or the law’s 
penalty cannot be imposed. R. 8. 976; 1 Bishop on Crim. Pro. 
Secs. 80, 93. 

First—A copy of the indictment and a list of the jury must be served 
upon the accused, indicted for grand larceny, two entire days before 
the case can be set down for trial; that is before his arraignment, 

. which precedes the setting the case. R.S. 992; Acts of 1874, p. 223, 
sec. 8 ; 4 Black Com. 351, 289, 332 ; 1 Chitty’s Crim. Law, 414, 417. 

Second—Cases on the criminal docket must be called and set for trial, 
or be otherwise disposed of, in their order upon the docket. 1 Chit- 
ty’s Crim. Law, 484, 488 ; C. P. 145; Const. art. 7. 

Third—Service of a list of thirty jurors, two of whom were excused on 
account of urgent business and because of attendance on the court 
during a prior week of the term, through mistake, two not on the 
original venire, and others of the remaining jurors were either ex- 
cused, not summoned, or not in attendance during the term, leaving 
only ten jurors in attendance upon the court, is not a compliance 
with the law, and the accused ought not to have been forced into 
trial, he having urged the objection to the jury list. 3 A.52; 7A. 
285; 11 A.422; 8 A. 514; 10 A. 743; 14 A. 42; 30 A. 114; 32 A. 223; 
Acts of 1877; Spec. Sess. p. 55, secs. 1 and 2; 11 A. 81; 26 A. 422; 
32 A. 224. 

Fourth—The defendant must be arraigned and plead to the indictment 
before the case can be called for trial. 4 Black. Com. 289, 322; 

~ 1Chitty’s Crim. Law, 414, 417 ; 32 A. 104. 

Fifth—It is the duty of the judge to order tales jurors to be summoned 
from amongst the persons present in court, and others cannot be 
summoned till the bystanders have been exhausted; and if the 
judge refuses to so order, his error cannot be cured by the sheriff 
in summoning them. 3 Black. Com. 364-5 ; 4 Black. Com. 355; 23 
A. 148 ; 26 A. 46-7. 

Sixth—For the above reasons, the court ought either to have granted 
a new trial, or to have arrested the judgment. This court will 
grant a new trial when there is a possibility that irregularities were 
committed in the proceedings calculated to influence the result of 
the trial unfavorably to the accused, though the judge was right 
in his several rulings. 30 A. 540. 


The opinion of the Court was delivered by 
Levy, J. Frank Kane was indicted, tried by jury and convicted of 
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the crime of larceny, and sentenced to three years imprisonment at | 
hard labor. From the judgment of the District Court the defendant has 
appealed. 

On the 18th of September, 1880, the case was set for trial on the 
22d of same month. The defendant objected to this order for the 
reasons as stated in his bill of exceptions, to wit: because a copy of 
the indictment and list of the jury had not been served upon him two 
extire days previous to the fixing of the case for trial. He also objected 
-to fixing the case for trial, because the docket had not been called in 
regular consecutive order, and the cases preceding his on said docket 
had not been called and disposed of before his case was called and set 
for trial. These objections were overruled by the district judge, for the 
reasons that “this case was fixed on Saturday, September 18th, 1880, 
for trial on the following Wednesday, September 22d, in accordance 
with the rule and practice of the said court, which rule is to set causes 
on every Saturday of the term, after the first week, for trial during 
the coming week,” and “a copy of the venire and indictment wereserved 
on the accused on Friday, (Sept. 17th, 1880), before his case was fixed 
for trial, and no rule of law or of the court requires such service to be 
made before fixing the case for trial ;” and further, “there is no rule 
of court or of law requiring the District Attorney to fix cases for trial 
in the order in which they appear on the docket.” We do not think the 
lower court erred in these rulings. Service of a copy of the indictment 
was made on the prisoner more than two entire days before his trial. 
The law requires: “every person who shall be indicted for any capital 
crime, or any crime punishable with imprisonment at hard labor for seven 
years or upward, shall havea copy of the indictment, and the list of the 
jury which are to pass on his trial, delivered to him at least two entire 
days before the trial.” Rev. Stat. 3992. We do not regard it necessary 
that service of the copy of indictment and list of the jury shall be made 
two days before arraignment, and this is distinctly held in State vs. 
Holmes, 7 An. 567. It is true that the accused cannot be tried until 
arraigned, State vs. Epps, 27 A. 227, but he can be arraigned and not 
tried. The decision in 32 A. 104, is not sustained by the previous 
decisions of this Court, and the doctrine which we have just stated is 
based upon the uninterrupted rulings of the court for many years, 
which we are not disposed to disturb. 

As to the objections to the list of thirty jurors served on the pris-— 
oner, because some of them had been excused, and some had not been 
summoned, and the names of two contained in the list served on him 
were not on the original venire, their names having been erased there- 
from, one having been excused on a physician’s certificate, and one 
having left the State permanently after being summoned, we do not 
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think they can prevail under the authorities to which we shall refer. In 
_ excusing jurors, the court is presumed to have done so on good and 
sufficient grounds. 32 A. 222. In State. vs. Ross, 30 A. 1154, itis held: 
“When the regular venire has been exhausted without completing the 
jury, it is the duty of the judge, if the accused shall so request, to order 
the sheriff to call the absent members of the regular panel at the court- 
house door before the summoning of talesmen to complete the jury.” In 
this case it does not appear that such request was made. 

The non-attendance of some of the jurors summoned, and not ex- 
_ cused, is not good cause for a refusal to go to trial. State vs. Johnson, 

11 A. 422; State vs. Kennedy, Ib. 479. In State vs. Dubord, 2 A. 732, 
the Court said: “ A verdict will not be disturbed for a variance between 
the names of the jurors who tried the case, and those on the jury list.” 
In the case of State vs. Howell, 3 A. 52, cited by prisoner’s counsel, the 
Court, in a case somewhat similar to this, said: “The inconvenience to 
which the prisoner may be subjected in the event of the failure of jurors 
to attend, from unforeseen causes, is one to which he must necessarily 
submit while deriving the benefits of the statute. It is one of those un- 
avoidable evils which no legislative foresight can provide against, but 
can never be serious, the number of jurors selected at each drawing 
being limited. The object of the law will be fulfilled if the prisoner be 
furnished with a list which is complete at the time of its delivery.” In 
State vs. White, 7 An. 532, “an objection was urged on the part of the 
defendant, on account of the refusal to sustain his challenge to the 
jurors presented to him, because all of the jurors comprising the list 
that had been serve’ on him were not present, some of them having 
~ been excused from aticndance by the court. This Court held that there 
was no error in the ruling of the court a qua, overruling the objection, 
because the jurors had been excused for good and legal cause, or were 
absent without leave of the court, and under these circumstances, when 
no more jurors could be obtained from the regular panel or list of jurors, 
the court ordered talesmen to be summoned. See, also, 11 An. 422; 26 
A. 46; 28 A. 631. 

The prisoner also filed a bill of exceptions to the refusal of the 
judge a quo to instruct the sheriff to summon the bystanders as tales 
jurors, but did instruct him to “summon forty capable and competent 
men to serve as tales jurors, and directed him to summon them wherever 
they could be found,” and, as stated in the bill of exceptions signed by 
the judge, “ under which instructions, the sheriff could, and did actually 
proceed to summon them in the court-room liable to jury duty.” No 
attempt has been made to show that bystanders were not summoned, 
nor that there was improper conduct or partiality shown by the sheriff 
in summoning the talesmen, or that any injury resulted to the prisoner. 
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On the contrary, the bill itself shows that bystanders were actually 
summoned under the order, and we fail to discover any reason for com- 
plaint on the score of the manner in which the order of the court was 
executed by its officer. In the case of State vs. Bunger, 14 An. 464, the 
Court held: “If the sheriff did not act with impartiality toward the ac- 
cused, that was a matter of fact which ought to have been submitted to 
the district judge, and which rested in his sound discretion.” Here the 
order given by the judge, while not confining the plaintiff to the sum- 
moning of bystanders, included them. Besides, non constat, and the bill 
does not set forth, that there were any bystanders in the court-room 
who were “capable and competent ” and qualified to act as jurors. It 
would hardly be contended that none but bystanders could be summoned 
as talesmen. 

The motion in arrest of judgment covered the points which have 
been herein discussed, and, in his assignment of errors filed, the pris- 
oner sets forth, in addition to the reasons and causes covered by his bill 
of exceptions, that there was error in the lower court in overruling his 
motion for a continuance in arrest of judgment, and for a new trial. The 
motion for continuance was denied by the judge a quo in the exercise of 
the sound discretion which rests in him ; and this Court will not inter- 
fere in such a matter, unless the action of the lower court involves 


palpable injustice, The motion for continuance and affidavit supporting 
it do not, in our opinion, afford sufficient legal grounds for the continu- 
ance, and we do not think the judge a quo erred in his denial. 

It is therefore ordered, adjudged, and decreed that the judgment of © 
the lower court be affirmed with costs. 


Nos. 18 and 37. 
A. Levy vs. W. N. Coins, SHERIFF, ET AL. 


In Appeals taken before the present Constitution, it is still the amount claimed in good faith 
which determines the jurisdiction of this Court, and not the matter in dispute. 

It is only over issues between appellant and appellee that the District Court is stripped of 
jurisdiction after granting an Appeal. It may yet grant another Appeal to one of several 
appellees, fur the review of issues between said appellees. 


PPEAL from the Eighteenth Judicial District Court, parish of Web- 
ster. Turner, J. 


J. D. Watkins for Plaintiff and Appellee. 


C. E. McDonald, J. A. Snider, Looney & Elstner and Alexander & 
Blanchard for Defendants and Appellants. 


1004 SUPREME COURT OF LOUISIANA, 
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The opinion of the Court was delivered by 

Beruupez, C. J. By consent of parties, we will to deter- 
mine the issues involved in the two transcripts herein as # though they 
were presented in one only. 


On Motion To Dismiss. 


Albert Levy, the plaintiff and appellee, moves to dismiss the ap- 
peals taken herein by Samuel Levy and the representative of the suc- 
cession of W. N. Collins, two of the defendants, on the following - 
grounds : 

1. Prior to the dates at which the petitions of appeal were filed 
and allowed, a co-defendant, Hernsheim Bros., had taken and pertected 
an appeal from the same judgment as is complained of by the appel- 
lants, and the appeals so obtained cannot be entertained, as the district 
court had no jurisdiction to grant any other appeal to any one else. 

2. The amount in dispute being less than one thousand dollars, 
this court has no revisory powers. 

8. No due service of the petitions and citations of appeal was made 
on plaintiff. 

Their last ground having been properly abandoned, we will con- 
sider the remaining ones, dealing first with the second, which relates to 
our jurisdiction, for, if it be well taken, we would be without authority to 
consider the first objection alleged. 

While we consider, as we have already intimated in two cases, that 
it is not by the amount claimed, but, in the language of the present 
Constitution, by “the matter in dispute,” that our appellate jurisdiction 
is to be tested, we feel ourselves authorized to determine on the face of 
the papers in this case, whether or not our jurisdiction has attached 
and still continues. 

The appeals were taken before the present Constitution was 
adopted, and the suit before us is one in which property is claimed, 
represented to be worth more than one thousand dollars, exclusive of 
damages, at the rate of one hundred dollars per day, from the 22d day 
of October, 1878. 

It is true, as charged by the plaintiff, that the judgment of the 
lower court was for seven hundred and fifty dollars, but (not losing 

sight of the fact that property worth more than one thousand dollars is 
claimed,) it has been very often, indeed, decided that it is not the 
amount for which judgment was rendered, but the amount claimed in 
good faith, which determines the jurisdiction of this Court. 

Next. Wecannot recognize the theory advanced by the plaintiff 
and appellee in the first ground urged. 

It is unquestionably true that where there are several parties to a 
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litigation in which a judgment is rendered, and one of them appeals, the 
others are appellees, and that from the moment that the appeal is 
granted and perfected, the court which has allowed it is stripped of 
jurisdiction over the case, as between the appellant and appellee, but it 
does not at all follow from such a proposition, that the court cannot 
subsequently allow to an appellee a similar or different appeal for the 
review of issues between himself and the other appellees. The jurisdic- 
tion of which the court is divested is that over issues presented between’ . 
the appellant and the appellees, and not that over issues between appel- 
lees among themselves. A statement of the proposition, with this dis- 
tinction, carries its own refutation. 
The motions to dismiss are overruled. 


On THE MERITS. 

S. Hernsheim & Bros. and Samuel Levy, having instituted, in the 
parish of Caddo, two distinct suits against L. A. Levy for the recovery 
of a money claim, obtained upon fulfillment of the conditions precedent, 
writs of attachment against his estate, which were levied in that parish, 
and in that of Webster, on a stock of goods considered as belonging to 
him. Thereupon, Albert Levy, the next day instituted against them 
and the sheriff, who had executed the writs, an injunction suit asking 
for damages and for the delivery of the goods. The injunction asked 
was granted and the sale was arrested. 

Relying upon those proceedings, he intervened in the original suits 
of the attaching creditors, and, averring title and possession of the 
goods seized, asked to be permitted to bond them on furnishing secu- 
rity. The court granted his demand. 

Subsequent to the institution of the injunction suit, one Peiser, who 
had been incidentally mentioned in the petition in that case as a part- 
ner in commendam, filed a paper therein in which he “ concurs in all the 
allegations and prayers of plaintiff’s petition herein, and prays for ser- 
vice and citation, and for general relief.” 

The defendants having filed pleas setting up misjoinder and want 
of jurisdiction, and those pleas having been overruled, the trial of the 
case was proceeded with, ending with a verdict and judgment in favor 
of plaintiff for the property claimed, and for seven hundred and fifty 
dollars damages, in solido, against the defendants in injunction. 

Hernsheim & Bros. having appealed from the judgment so rendered, 
obtained its reversal and a dismissal of the suit. (Not reported.) . 

The other defendants, who had appealed from the same judgment 
by the terms of the judgment rendered on appeal, were not to be affected 
by it, as the plaintiff had complained of a want of service of petition 
and citation. They were allowed time to make service, and their case 

65 


‘= 
q 


1006 SUPREME COURT OF LOUISIANA, 
Levy vs. Collfns, Sheriff, et al. 


was continued to the next term, which is, by the occurrence of legal en- 
actment, the term lately opened at this place. 
They now ask the reversal of the judgment, to which hey are 
clearly entitled. 
We do not propose at all to pass upon the pleas siesta by the 
defendants. 
Admitting, arguendo, that the partnership composed of Albert Levy 
_ and H. Peiser was properly represented in this suit, and that the lower 
court had jurisdiction over the defendants, even on the claim in dam- 
ages, we consider, for the reasons elaborately given by our predecessors 
who have thoroughly renewed and discussed the facts proved, on the 
appeal of Hernsheim Bros., that the plaintiff has not made out his case. 
It is, therefore, ordered that the verdict of the jury be set aside, and 
the judgment upon it be reversed, and proceeding to render such judg- 
ment as should have been rendered, it is ordered, adjudged and de- 
creed, that the injunction herein sued out be dissolved, and that plain- 
tiff’s suit be dismissed with costs. 


No. 17. 


C. E. R. Kine et au. vs. JoHN PICKETT ET AL. 


In an action to revive a judgment, the Defendant has the right to show that the judgment is 
absolutely null for want of citation. Laurent vs. Beelman, 30 An. 363, and Conery vs. 
Rotchford, Brown & Co., 30 An. 692, affirmed. 

It is only by acts of great weight and conclusively proved, that a party could be estopped 
from setting up the absolute nullity of a judgment. 

A bankrupt is not estopped from pleading the nullity of a judgment, because he has placed 
it on his Schedule, in the descriptive List of claims against him. 


PPEAL from the Eighteenth Judicial District Court, parish of Bossier, 
Turner, J. 


J. D. Watkins for Plaintiffs and Appellants. 


Looney & Elstner, and J. A. W. Lowry for Defendants and | 
Appellees. 
The opinion of the Court was delivered by 


Fenner, J. This is an action to revive a judgment. 

Defendants resist upon the ground, among others, that the judg- 
ment sought to be revived is an absolute nullity for want of citation. 
After some contrariety of judicial opinion, we now consider it settled 
that this is a proper defense to an action to revive, and that a judgment 
rendered without citation cannot be revived. Laurent vs. Beelman, 30 
A. 363, Conery vs. Rotchford, id. 692. 
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The services of citation on the defendants here were not personal, 
but domiciliary. They were served at the Willow Chute Plantation, in 
Bossier parish, stated in the returns to have been the domicile of both 
defendants, by handing the same to one, James B. Pickett. 

The evidence conclusively establishes that Willow Chute was not 
the domicile of either of the defendants at the time, and that Jas. B. 
Pickett, to whom the citations were delivered, was not himself living 
there. 

It is, therefore, clear that there was a complete want of citation. C. 
P. 189, 201. 

Neither of the defendants ever voluntarily appeared or pleaded in 
the cause. 

The judgment was rendered by default, and was an absolute nullity. 
C. P. 206. 

This ends the case as to Paulina Pickett. 

It is contended, however, that John Pickett, by subsequent acts of 
acquiescence and ratification, has estopped himself from setting up its 
nullity. 

The acts charged are not of a nature to operate such an estoppel. 
They are: 

1. The following endorsement, found on back of a writ of fi. fa., is- 
sued on the judgment some years after its rendition : “Service accepted, 
notice of seizure and time waived, and consent that property may be 
advertised to be sold on the 1st Saturday of December next. 

(Signed) R. C. Cumines, 
JOHN PICKETT, 
By Nutt & Leonard, Agents.” 

It is to be ceeneet that Messrs. Nutt & Leonard do not sign as 
attorneys of Pickett, but as agents, and we find not a word in the record 
to establish such agency, or to bring the act home to Pickett in any 
way. 

2. The entry by Pickett, on his bankrupt schedules of this judg- 
ment, as follows: “J. L. C.Graham and Capt. Thomas, Bossier parish, 
La., $50,260, the amount of two judgments rendered in Bossier parish, 
La., with special mortgage and vendor’s lien recognized, etc.” We re- 
gard this as merely descriptive of the claim against him. When a bank- 
rupt knows. of the existence of a claim against him, though he may be- 
lieve it to be unfounded, prudence requires him to place it on his 
schedule to secure his discharge therefrom, and to give the claimant an 
opportunity of asserting whatever rights he may have against the es- 
tate. Such action presents no element of estoppel. 

3. It is charged that he subsequently bought back property, sub- 
ject to mortgages, for a song, and:thereby got the benefit of the mort- 
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gage of this judgment as an element of the price, and cannot now re- 
pudiate it. We know of no principle preventing a purchaser of prop- 
erty subject to mortgages from contesting the existence or validity of 
apparent mortgages, in the absence of any special assumption or 
agreement to pay. 

” ~The other suggestions of grounds of estoppel are of even less weight, 
and do not require consideration. 

A judgment is the most solemn act of a court, and cannot be 
created except by the action of a court. No court has ever given a judg- 
ment against these defendants, because an apparent judgment, abso- 
lutely null for want of citation, appearance or plea, is no judgment. No 
subsequent action of parties of any kind could convert what was not a 
judgment into a judgment. The utmost that could be claimed as the 
effect of subsequent action would be to estop the defendants from setting 
up that it is not a judgment, i. e., from setting up the truth. To induce 
us to give the effect of a judgment to what is not, and never could be- 
come a judgment, by maintaining such an estoppel, the acts charged 
must be weighty, indeed, and conclusively proved. 

' This disposes of the case, and dispenses us from discussing other 
defenses. 

It is, therefore, ordered, adjudged and decreed that the judgment 


appealed from be affirmed at appellant’s costs. 


No. 20. 


J. vs. E. AvEry. 


The Plaintiff's claim being for less, and the Defendant’s claim in reconvention for more, than 
$1000, the Court will not pass upon the former, but will upon the latter. 

Although Plaintiff filed no answer to Defendant’s reconventional demand, he has the right to 
offer evidence to disprove it. Affirming previous Decisions. 

Objections to an Account, on the ground that it does not convey the necessary information, 
go to the effect and not to the admissibility of the evidence. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


T. F. Bell for Plaintiff and Appellee. 


Hicks & Hicks for Defendant and Appellant. 
First—The plaintiff having sued and recovered judgment against the 
defendant for part of an entire demand, in order to give jurisdic- 
tion to the parish court, lost the amount sued for in this case. C. 

P. 91, 156; 2 R. 207; 22 A, 492; 25. A, 223-4, 
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Second—The plaintiff received, and procured Dillon, Ford, and Soape to 
sell the whole crop made upon the leased premises, fifty-five bales, 
confusedly with one hundred and twenty-nine bales of his own cot- 
ton, and failed to show the weights and prices of the cotton, and 
the defendant is entitled to demand the highest prices and heaviest 
bales, in the lot sold by the plaintiff’s factors, or his own uncontra- 
dicted estimate of the weight of his cotton, and demand the price of 
104 cents. Story on Agency, secs. 203, 205, 332; 3 L. 557; 3 A.77;7 
N. 8. 708. If the former be adopted, the cotton was worth $3039 85. 
If the latter, it was worth $3104 04. 


Third—The cotton belonged to the defendant—was made upon the 
leased premises which was in his possession, and under his control, 
and was made by himself and laborers under a contract of hire for 
one-half the cotton in lieu of wages. C. C. 2673, 2746; 22. A. 438; 28 
A. 643 ; 14 Johnson, N. Y. Rep. 367. 


Fourth—The court erred in overruling the defendant’s exceptions to 
the evidence offered by the plaintiff: First, because the account (T. _ 
30, 31), had no marks identifying the cotton, did not state times or 
prices of sales, nor weight of bales, and the debits were in gross 
amounts without items, times of purchase or prices, or to whom the 
articles were delivered. 6 L. 77; 17 L. 373; 3 R. 365; 20 A. 194; 
2 A. 395-6; Story on Agency, secs. 203, 332; 3 L. 557; 3 A. 77. 
Second, the law denies new facts pleaded in compensation, but 
raises no issue to a demand in compensation by way of reconven- 
tion for a surplus. In such case it is a separate and distinct de- 
mand, and must be put at issue specially. C. P. 367, 371, 329; 1 L. 
266 ; 2 L. 284; 18 A. 672; 21 A. 272; 6 N.S. 611. 

Fifth—If the evidence is admissible it does not, taken in connection 
with the whole evidence, disprove the defendant’s demand, reduce 
it in amount, or show its extinguishment. The imputation of pay- 
ments to the rent was made and accepted in the account of date, 
November 13, 1879 (T. 29), and the plaintiff could not, afterwards, 
make an imputation unless accepted by the defendant, and until he 
do accept an imputation of payments, he may demand that his 
payments be applied to any debt he owed the plaintiff, whatever 
may have been said between them on the subject. C.C. 2165; 18 A. 
545; 2 A. 26, 28; 3 A. 251; C. C. 2163, 2165 ; 15 A. 527. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiff, who was the lessee of Hart’s Island plantation, 
in the parish of Caddo, for the year 1879, subleased to defendant for that 
year a portion of said plantation for a stipulated sum of $705 per an- 
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num, and he brings this suit to recover said rent, subject to a credit of 
$25 33, 

In his answer defendant admits the lease, but avers that said lease 
was only a part of an entire contract, under which the lessor was, in 
addition, to furnish the lessee and his laborers with supplies necessary 
to enable them to raise a crop of cotton on the leased premises. That 
the whole crop thus raised, and amounting to 55 bales, was shipped to 
and sold by plaintiff for the account of defendant, and realized an 
amount sufficient to pay his rent, and an additional sum of $550, which 
plaintiff had paid for account of defendant, and to leave a balance in his 
favor of $2400 33, which he claims of plaintiff by way of reconvention. 

The judgment of the lower court was in favor of plaintiff for the 
sum of $705, subject to a credit of $25 33, and for costs, and rejected 
defendant’s claim in reconvention, at his costs, and defendant appealed. 
As the original claim does not exceed one thousand dollars, we have no 
jurisdiction to revise the judgment of the lower court on that branch of 

_ the case, and that part of the judgment must, therefore, remain undis- 
turbed. 3 R. 387; 10 R. 438; 11 R. 12; 17 A. 199. 

But, as the amount of the reconventional demand is within our 
jurisdiction, we have authority to examine and pass upon it. 

The record shows that, urder an agreement with defendant, plaintiff 
furnished him and his laborers money and supplies necessary to enable 
them to make and cultivate their crop of cotton, all of which was con- 
signed to him in separate lots, as soon as gathered and ready for mar- 
ket, and that it was by him sold at varied prices, according to quality 
and to the fluctuations of the market. 

After the defendant had introduced evidence in support of his 
claim, plaintiff offered to prove by an account, supported by the testi- 
mony of his clerk, that he had fully accounted for all the cotton sold by 
him for account of defendant and his laborers, and that the proceeds of 
such sales had been applied to the amounts due him for his advances to 
defendant and to his laborers, who were entitled'to one-half of the pro- 
ceeds, and for whose indebtedness to plaintiff, on account of the sup- 
plies furnished to them, defendant had held himself responsible and 
had obligated himself to consign and deliver to plaintiff the shares of 
said laborers in the crop. The object of this evidence was to show the 
invalidity of defendant’s claim in reconvention. 

Defendant’s counsel, in his brief, contends that this evidence was 
inadmissible on the ground that, plaintiff having filed no answer or 
other plea to his reconventional demand, there was no issue joined so 
as to justify the introduction of evidence to prove payment or ex- 
tinguishment of his claim, which should have been specially pleaded. 

* ‘We find no bill of exceptions or other evidence in the record tending to 
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show that such objection was made or urged at the trial of the case. 
But even if it had been objected to at the proper time, the objection was 
and is untenable in law. 

Our system of practice does not admit of replications or rejoinders. 
C, P. 329. And the law itself supplies a denial to all. matters set up by 
way of compensation or reconvention. Toa similar objection urged in 
a case reported in 3 N. 8. 364, Pierce vs, Millar, the Court said: “If that 
be true, then the defendant should have taken judgment by default, 
and the cause has been tried without issue joined. This circumstance 
alone would compel us to remand the cause if we agreed with the coun- 
sel of defendant. But we are of a quite different opinion, we think that 
the contestatio litis was well formed by the petition and answer.” This 
rule of practice is no longer open to discussion. 3 L. 100, 23 A. 385, 
and authorities therein quoted. 

By a bill 6f exceptions retained by him, we are informed that de- 
fendant objected to the same evidence, on the ground that the account 
contained no marks of identification of the cotton, and no mention of 
its weight, nor of the price and dates of sale, which objection was prop- 
erly overruled by the district judge, on the ground that the objection 
went to the effect, and not to the admissibility of the evidence. 

The defendant in his testimony denied the correctness of this, and 
of all other accounts filed in evidence by plaintiff; he denied having 
contracted with plaintiff for advances to himself or his laborers, and he’ 
flatly contradicted the testimony of plaintiff’s clerk, who was sworn to 
support the accounts filed. 

But the record shows that he is unable to read, that in his answer 
he had alleged a contract for supplies, and that in his suits he had con- 
fessed judgment on two accounts for supplies furnished him by plain- 
tiff. Under such circumstances we can attach no credit whatever to 
any of his statements, especially when contradicted by a disinterested 
witness, who had been the book-keeper of plaintiff, and the custodian 
of all the accounts bearing upon these transactions. 

After a careful perusal of the evidence in the case, we are satisfied 
that defendant has utterly failed to make out his claim in reconvention, 
and that the judgment of the district court in rejecting it is just and 
correct. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court, rejecting defendant’s reconventional demand, be 
affirmed, and that defendant pay all costs incurred by his plea in re- 

‘convention in both courts. 
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No. 23. 
J. M. Houtrnasworts, Exxcutor, vs. JAMES WILSON ET AL. 


A. sold an immovable to B. in 1845, and sold the same property again to C. in 1850. The sale 
to B. was not recorded: that to C. was recorded in 1850. But B. sold to D. in 1848, and 
that sale was recorded in 1848. HEtp that D.’s title must prevail against that of C. 

Per Curiam. This has become a rule of property in this State, which should not be dis- 
turbed. 

Previous Decisions in 1st, 4th, 5th, 6th and 7th Annual, re-affirmed. 

PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Wise & Herndon for Plaintiff and Appellant. 

First—A sale has no effect against third parties, until recorded in the 

parish where the property is situated. Knowledge is not equivalent 
' toregistry. 21 A. 426; 26 A. 584; 29 A. 315; 28 A. 375. 

Second—An unregistered private act, though with possession, has no 
effect against bona jide purchasers without notice. The vendee’s 
laches, in not registering his title, descend to those who claim 
under him. Purchasers in good faith are not bound to search the 
public records indiscriminately and inspect every act registered to 
ascertain if some person other than the vendor, who has the latest 
recorded title, had alienated the land. Slidell’s opinion in Stockton 
vs. Briscoe, 1 A. 249; 7 A. 454. 

“Third—The sale of immovables under private signature shall have 
effect against third persons only from the day such sale was 
registered according to law, and actual delivery of the thing sold. 
C. C. 2442. 


Alexander & Blanchard, and T. F. Bell for Defendants and Ap- 
pellees. 

In a contest for the ownership of an immovable, each party, holding in 
good faith and under title, just and translative of property—traceable 
to a common author—he must prevail who can trace his title to the 
oldest recorded deed, and such tenure cannot be defeated on the 
ground that an anterior conveyance of the same property may not 
have been recorded. 1 An, 249 ; 4 An. 267; 5 An. 677; 6 An. 773; 7 
An. 454. 

Possession passes to the vente of an immovable by the authentic act 
of sale, C. C. 2479. 

A private act once registered in the recorder’s office becomes authentic, 
giving notice to creditors and third persons. 25 An. 112. 


The opinion of the Court was delivered by 
Fenner, J. This case presents no dispute as to facts, and involves 
-. a Single question of law. 
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It is a contest for the ownership of an immovable between parties, 
each of whom is in good faith, and presents a title just and translative 
of property and traceable to a common author. Marks, the common 
author, sold to J. M. Gilmer in 1845, and again sold to Marshall in 1850. 
The title to Gilmer was not recorded until 1854, while that to Marshall 
was recorded in 1850; but in 1848 Gilmer sold to J. B. Gilmer, whose 
‘title was recorded in 1848, two years before the sale to Marshall. 

Plaintiff claims under the Marshall title, defendants under the 
Gilmer title. 

The title of defendants must prevail. They are possessors in good 
faith, under a chain of duly registered titles running back to 1848, two 
years prior to the sale to Marshall, and their title cannot be affected by 
the non-registry of an anterior conveyance. The question is not an 
open one. It has been settled by five decisions of this Court, the last 
of which was rendered in 1852. 1 A. 249; 4 A. 267; 5 A. 677; 6 A. 773; 
7 A. 454. 

Since that date we have found, and have been referred to, no case in 
which the doctrine thus settled has been questioned. There has been 
no change in the law affecting the subject. Mr. Justice Slidell dissented 
in the above cases, and his opinions display his usual vigor and ability, 
and if the question was open, we would give them great consideration. 
But this is one of a class of cases to which the doctrine of “stare 
decisis” is specially applicable. It involves a rule of property affecting 
the conduct of men in their dealings ; and when such a rule has been 
adopted, and long adhered to by the courts, even though founded on 
doubtful principle, the maxim applies—‘ omnis innovatio plus novitate 
perturbat quam utilitate prodest.” 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s cost. 


No. 25. 


E. R. Moore et au. vs. Jury or BossrerR PaRIsH ET AL. 


Act No. 31 of the Legislature of 1880, ‘‘ prescribing the manner of changing parish lines and 
of removing parish seats,” is null and void, because violative of Article 29 of the Consti- 
tution, which declares that: ‘Every law enacted by the General Assembly shall em- 
brace but one object, and that shall be expressed in the title.” 

The same Act No. 31 is also in conflict with Article 250 of the Constitution, which provides 
that ‘‘ All laws changing parish lines or removing parish seats, shall, before taking ef- 
fect, be submitted to the electors of the parish or the parishes to be affected thereby, at 
a special election held for that purpose, and be adopted by a majority of votes of each 
parish cast at such election.” 


from the Second Judicial District Court, parish of Bossier. 
Drew, J. 
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S. M. Nutt and J. A. Snider for Plaintiffs and Appellants. 
B. F. Fort for Intervenor and Appellant. 


Wise & Herndon for Defendants and Appellees. 

First—The unconstitutionality of an act of the Legislature will not be 
declared by courts, unless it is manifestly so. 

Second—Art. 29 of the Constitution is not violated, when the bill in- 
cludes legislation of cognate matters, and does not embrace sub- 
jects diverse in their nature. Cooley’s Constitutional Limitations, 
142, 

Third—Elections will not be declared null when the voters have exer- 
cised their rights untrammeled, and no complaint made, except the 
non-observance of merely directory provisions of the election law 
Weber vs. Wilton, 29 A. 610. ; 


The opinion of the Court was delivered by 
Levy, J. The plaintiffs, E. R. Moore et al., brought suit to annul an 


- election held in the parish of Bossier, on the 22d day of July, 1880, un- 


der the provisions of an act of the General Assembly, No. 31, approved 
March 10th, 1880, entitled: “An Act prescribing the manner of chang- 
ing parish lines and of removing parish seats,” and for injunction 
against said police jury prohibiting the holding of a second election 
_ ordered by that body for the purpose of deciding as to the place to 
which the removal of the parish seat of said parish should be made. 
In their petition plaintiffs alleged that the “pretended election held on 
the 22d of July, 1880, was null and void for the reason that it was not 
held in conformity with Act No. 31, approved March 10th, 1880, and was 
in violation of Article 250 of the Constitution of the State;” they fur- 
ther allege that said police jury of Bossier parish had no right to or- 
der said election of 22d of July, 1880, for the reason that one-third of 
the property taxpayers of said parish, at the time said election was or- 
dered, could not have been known, as the assessment for the year 1880 
had not been made, and no registration of voters had been made as re- 
quired by the general election laws of the State; further, that by the 
terms of said Act No. 31 and the act of the police jury, Bellevue was 
entitled to be and was voted for at said election of 22d of July, and re- 
ceived and had counted by said police jury 1054 votes, being the 
highest number of votes cast for any of the places voted for, as to 
which the parish seat should be removed, notwithstanding which, by 
the order for the second election, Bellevue was excluded as one of the 
places to be voted for at such second election, to which right Bellevue 
was entitled. They allege that irreparable injury would accrue to them 
by removal of the parish seat from Bellevue, etc.; that the proceedings 
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of the police jury in the premises are illegal and unconstitutional. 
The injunction prayed for was issued. 

Defendants filed an exception in which they prayed for the dis- 
missal of the suit, on the ground that “there is no law authorizing 
an inquiry into or contest of the election held on the 22d of July, 1880, 
and none of the requirements of the law applicable to contests of elec- 
tion have been complied with, and that it is too late, more than thirty 
days having elapsed since said election was holden, to inquire into its 
validity.” This exception was, by the court a qua, referred to the merits. 

Defendants, in their answer, averred that the police jury had com- 
plied with the law ordering the holding and promulgation of the elec- 
tion; that a majority of the electors of the parish having voted in 
favor of a removal of the parish seat, Bellevue is not entitled to be 
placed in the list of the places to be voted for at the second election. 
They pray for dissolution of the injunction, and that the election be- 
tween Bellevue and Coleville should be proceeded with -_ promul- 
gated according to law. 

B. F. Fort intervened in the suit, setting up interest in himself, aver- 
ring that the removal of the parish seat would work irreparable injury 
to him, and that he would thereby sustain damages for various causes, 
set forth in an amount exceeding one thousand dollars. He avers that 
said Act No. 31 “has no effect, the same being null and void as viola- 
ting the Constitution of the State of Louisiana, and particularly Articles 
19, 29 and 250 thereof. He prayed for perpetuation of the injunction. 
This intervention was put at issue. 

* The constitutionality of Act No. 31 of the General Assembly of 
Louisiana, approved March 10th, 1880, is clearly brought before us for 
our decision and adjudication. Art. 29 of the Constitution of 1879, de- 
clares: “ Every law enacted by the General Assembly shall embrace but 
one object, and that shall be expressed in the title.” The title of Act 
No. 31 is: “An act prescribing the manner of changing parish lines and 
of removing parish seats.” We are of opinion that two objects, dis- 
tinct and separate, and not cognate, are embraced in this act and clearly | 
indicated even by the title itself. The framers of the Constitution re- 
garded the objects set forth in the act and its title as being distinct, for 
in article 250 we find the provision: “ All laws changing parish lines or 
removing parish seats shall, before taking effect, be submitted, etc.” 
To remove parish seats is one object, in which the people of one parish 
alone have a direct interest ; the change of parish lines affects the inter- 
ests of two or more parishes. The change of parish lines does not in- 
volve the change of parish seat, and, vice versa, removal of parish 
seat has no necessary connection with change of parochial boundaries. 
We must not be understood as deciding that an act, which contains in 
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its body provisions which are incidental to the object declared in tke 
title of the bill, or details and minutiz necessary and intimately con- 
nected with such object, would render such act unconstitutional, but, as 
in this act, the incorporation of several distinct objects, neither neces- 
sary to carrying into effect the other, would render the whole act nuga- | 
tory, as being violative of constitutional enactment. We adopt the 
doctrine laid down by Judge Cooley in his work on Constitutional Limi- 
tations, p. 144, where he says: “The general purpose of the provis- 
ions is accomplished when a law has but one general object, which is 
fully indicated by its title. To require every end and means necessary 
or convenient for the accomplishment of this general object to be pro- 
vided for by a separate act relating to that alone, would not only be 
unreasonable, but would actually render legislation impossible. It has 
accordingly been held that the title of an act to establish a police gov- 
ernment for the city of Detroit was not objectionable for its generality, 
and that all matters properly connected with the establishment and 
efficiency of such a government, including taxation for its support, and 
courts for the examination and trial of offenders, might constitutionally 
be included in the bill under its general title.” And this learned author, 
in the same work, p. 148, says: ‘“ But if the title to the act actually in- 
dicates, and the act itself actually embraces, two distinct objects, when 
the constitution says itshall embrace but one, the whole act must be 
treated as void, from the manifest impossibility in the court choosing 
between the two, and holding the act valid as to the one and void as to 
the other.” 

Again, Article 250 of the Constitution provides: “ All laws chang- 
ing parish lines or removing parish seats shall, before taking effect, be 
submitted to the electors of the parish or the parishes to be affected 
thereby, at a special election held for that purpose, and be adopted by 
@ majority of votes of each parish cast at such election.” It is the evi- 
dent and clearly expressed intention of the Constitution that laws on 
the above-mentioned subjects must be submitted to the people for their 
approval and ratification, and we cannot deduce any other inference 
than that a general law providing for change of parish lines and removal 
of parish seats is not contemplated in the organic law, but that in 
each case when either of these objects are sought, a special law in ac- 
cordance with the provisions and requirements of article 48 is intended 
to be past, in which the electors of the parish or parishes affected 
thereby shall cast their votes as pointed out in article 250. 

Hence, if article 21 had not been obnoxious to the objection stated, 
and had embraced the sole object of removal of the parish seat, under 
the views just expressed, it would have conflicted with the Constitution, 
and the election held under it would have been invalid. 
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It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed ; and proceeding to 
render such judgment as should have been rendered, it is ordered, ad- 
judged and decreed that the injunction issued in this suit be perpetu- 
ated, and that the order for the second election, made by the police jury 
of the parish of Bossier, be annulled and set aside, and the election held 
on the 22d of July, 1880, under and by virtue of Act No. 31, approved 
March 10th, 1880, is declared to be invalid. Appellees to pay the costs 
of both courts. 


No. 26. 
State oF LOvIsIANA vs. BEN WRIGHT ET AL. 


Pending the Appeal from the judgment sentencing him to hard labor in the penitentiary for 
larceny, the accused escaped from jail: 

HELD that, whilst a fugitive from justice, he cannot be represented by Counsel in this Court 
to prosecute his Appeal, and that the said Appeal will be dismissed if the accused has not . 
returned to the custody of the law within a time fixed by the Court. 


PPEAL from the Second Judicial District Court, parish of Bienville. 
Drew, J. 


J. A. W. Lowry, District Attorney, for the State. 


W. G. McDonald, Boon & Howell, Edwards & Patterson and J. 
Henry Shepherd, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Levy, J. In this case the defendant, Ben Wright, was tried and 
convicted, in the District Court of Bienville parish, of the crime of 
larceny, and by judgment of said court sentenced to two years imprison- 
ment at hard labor in the penitentiary, and has taken an appeal to this 
Court. The District Attorney, representing the State, has filed a motion 
for the continuance of the case, and supports it with an affidavit, in 
which he declares that the prisoner has escaped from the custody of the 
law, and is now a fugitive from justice, as affiant, said District Attorney, 
has been creditably informed. We are unable to find any precedent, in 
the reported cases of the Supreme Court of this State, in which a simi- 
lar motion has been made or acted upon. 

While the affidavit is vague and uncertain, we reasonably infer from 
the record that this escape has taken place since the conviction, sentence 
and judgment were had. We shall take cognizance of the suggestion 
made in his motion and affidavit by the law officer, prosecuting in the 
name and by the authority of the State. While a prisoner, who has 
escaped the custody of the law pending his appeal, cannot by counsel 
prosecute his appeal, we are not prepared to say that upon a mere sug- 
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gestion of such escape or reported escape we would be justified in dis- 
missing his appeal ; still we are of opinion, that unless in the hands or 
custody of the law we cannot try the case. We find in the Southern 
Law Review for October-November, 1880, a digest of a case recently 
decided in the Supreme Court of California, entitled: “The People vs. 
Redinger,” in which this identical point is decided. From this digest it 
ig appears that “ defendant was convicted of murder in the first degree 
and was sentenced to be hanged. An appeal was taken, pending which 
defendant escaped from custody. On motion of the Attorney General 
oo . to dismiss the appeal, it was held that, although defendant could not 
prosecute his appeal by counsel, having waived that right by breaking 
jail, yet the motion to dismiss was denied, but ordered that the appeal 
stand dismissed unless defendant return to custody before May 1, 1881. 
A convicted murderer has no right to appear by counsel in an appeal 
from the judgment of the lower court, where it appears that he has 
escaped from custody; and his appeal will be dismissed unless he re- 

turn to custody.” 
Disposed to recognize the correctness of this dicision and action of 
= - the court in the case cited, we adopt the course therein presented, and 
it is, therefore, ordered that this case be continued until the next term of 
this Court, which will begin at Shreveport, on the second Monday of 
October, 1881, and if in the meantime the prisoner, Ben Wright, does 
not return to the proper custody of the law, the appeal herein will be 
dismissed. 


No. 27. 
Strate or Lovistana vs. Cospy Mason. 


The Minutes of the court may very properly be corrected by interlineations, at the reading 
of them in open court and before their approval. 
It will be presumed that the Grand Jury came into court in a body and presented the Bill of 
Indictment in open court, when it is endorsed ‘‘ A true Bill,” and signed by the foreman, 
and the entry in the Minutes shows that “thereupon the Court ordered the finding of the 
Bill to be recorded, etc.” The rule omnia rite acta applies. State vs. Onnmacht, 10 
An. 198, affirmed. ' 
_ The endorsement of the Bill needs not specify the offense charged in the Indictment. 
Previous Decisions affirmed. 


| PPEAL from the Second Judicial District Court, parish of Bossier. 
| Drew, J. 

| St J. A. W. Lowry, District Attorney, for the State. 

| W. G. McDonald, J. Henry Shepherd and John Young for Defend- 
— ant and Appellant. 


The opinion of the Court was delivered by 
Fenner, J. Defendant, tried, convicted and sentenced to two years’ 
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imprisonment at hard labor in the penitentiary for petit larceny, has 
taken this appeal, and makes the following assignments of error, viz.: 

First—That the minutes of the. court were interlined, after the 
minutes were written, so as to show that defendant was present when 
the verdict was rendered, and that this interlineation was made under 
the direction of the judge in open court when the defendant and his 
counsel were not present. 

It appears that the correction was so made on the morning after the 
trial, while the minutes of the previous day were being read, and before 
_ their approval. The very object of reading the minutes is to allow 
opportunity for such correction of errors, and the action of the judge 
was entirely proper. There is no suggestion that the minutes as cor- 
rected do not conform to the facts. 

Second—That the transcript does not show that the Grand Jury 
ever found the bill of indictment, and brought the same into open court 
by themselves, and presented it to the judge through their foreman. 
The bill is endorsed, “A true bill, (signed); W. M. Abney, Foreman of 
the Grand Jury.” Itis urged that the endorsement should also specify 
the offense charged in the indictment. We find no warrant for such a 
requirement, and the dictum to that effect in State vs. Morrison, 30 An. 
818, is unsupported by authority, and is directly contrary to prior de- 
cisions of this Court and to all the text books. 

State vs. Smith, 5 A. 341. 

State vs. Rohfrischt, 12 A. 383. 

State vs. McGinnis, id. 743. 

1st Archbold, p. 99. Harris, Cr. Law. p. 290. 

On the other branch of this assignment there is no doubt that the 
proper proceeding is for the Grand Jury, after having found the bill, to 
come into court in a body, and, through their foreman, to present the 
bill in open court; and non-compliance with these requirements, if es- 
tablished, would be fatal to the proceedings. We think this case, 
however, is governed by the decision of this Court in the case of State 
vs. Onnmacht, 10 An. 198. There the entry on the minutes was “The 
State of Louisiana vs. K. Onnmacht; true bill and indictment, for lying 
in wait and shooting with intent to commit murder;” and it did not 
affirmatively appear that the Grand Jury appeared in court and re- 
turned the indictment. The Court said: “This renders it sufficiently 
certain that the indictment, to which the prisoner subsequently pleaded, 
was presented by the Grand Jury in open court. The clerk enters on 
the minutes only what is done while the court is in session, and only 
such proceedings as ought to appear of record. No entry would be 
made on the minutes of what did not transpire in open court, and to 
presume it possible that the grand jury did not, as a body, return the 
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indictment in this case, and in open court, would be reversing directly 
the maxim omnia rite acta. It may be also observed that, if the 
prisoner had made the objection specially in the court below that the 
entry made by the clerk, as above set forth, did not show with certainty 
. that the grand jury had brought the bill into court, the minutes could 
| have been corrected, and such an entry made, nunc pro tunc, as would 
i have obviated all objections.” 
In the instant case, the entry on the minutes is much more specific, 
being as follows: 
“State vs. Cosby Mason—indictment for petty larceny—endorsed, 
-. @ true bill, (signed): W. M. Abney, foreman of the Grand Jury. Where- 
. upon his Honor made the following order: Let the finding of this bill 
be recorded; let process issue thereon; let the bail bond of the 
defendant be fixed at, etc.” 
In the absence of any suggestion that, as a matter of fact, the 
Grand Jury did not present the bill in open court, we shall follow the 
precedent in the Onnmacht case, rendered twenty-five years ago, and 
never reversed. The decision in State vs. Morrison, 30 A. 817, passed 
off on a different point, and though asserting quite emphatically the 
duty of the clerk to “state in his minutes the coming of the Grand 
Jury into court, and presenting the bill in open court,” it is but obiter, 
and does not refer to, or overrule, the Onnmacht case. We quite agree 
that it is the duty of the clerk to make the statements referred to in his 
‘ minutes, but under the authority referred to, the omission of such duty 
i is not fatal to the proceedings, where the actual entries on the minutes 
¥ sufficiently show that the requirements of the law had been complied 
= with. We deem it proper to say here that the imperfections and in- 
completeness of the criminal records presented to us are such as 
_ greatly to embarrass us in the administration of criminal justice, and 
ss we call the attention of the judges, clerks, and law officers of the State 
3 to the importance of remedying this evil. 
7 ¢ It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed. 


4 No. 29. 

| State or Louisiana ¥s. GARNETT Brown. 

It is no valid objection to an Indictment, under Section 2of Act No. 8, Extra Session of 1870, 

\ that it charges the accused with severing thé crop from the soil of the “succession” of 

acertain deceased person. Differently from the Common Law, in Louisiana the owner- 

i ship is laid in the Succession itself, and not in the Administrator thereof. 7 

PPEAL from the Second Judicial District Court, parish of Bossier. 4 
. Drew, J. 
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J. A. W. Lowry, District Attorney, for the State. ~ 


W. G. McDonald and J. Henry Shepherd for Defendant and Ap- 
pellant. 

First—In an indictment, ownership cannot in terms be laid in the estate 
of a person deceased, but it may be in the administrator by name. 
Bishop on C. P. vol. II, 3d ed., sec. 725; Archbold’s C. P. 10th ed., 
vol. IT, sec. 357 ; Wharton’s C. L. vol. II, 1837 ; State vs. Woodley, 
25 Ga. 235; Cole vs. Com. 5 Grattan, 696. 

Second—If the owner be unknown, they may be laid as “the goods of a 

_ person unknown,” but this should be stated in the bill. Wharton’s 
C. L. 1835 ; Archbold I, p. 1160. i 


The opinion of the Court was delivered by 

FENNER, J. This case presents the same assignments of error 
which were considered and disposed of by us in the case of the State vs. 
Mason, just decided by us at this term, and for the reasons assigned by 
us in that case, they are overruled. 

Defendant in this case, however, asks the reversal of the judgment 
on another ground. The indictment is for severing crop “ from the soil 
of another,” under section 2 of Act No. 8, Ex. Sess. of 1870; and charges 
the soil to be “the soil of the succession of N. W. Sentell, deceased, 
worked and rented by Shed Collins.” 

It is contended that ownership can not be laid in the succession of 
a person deceased, but must be laid in the executor or administrator by 
name. This is undoubtedly the rule of the common law, based upon the 
doctrine recognized in that system, that the legal title to the estate of 
the deceased vests in the administrator thereof, who is, in the eye of 
the law, technically the owner ; and hence, where ownership is charged, 
it must be laid in him. 

This doctrine, however, finds no place in the law of Louisiana. The 
maxim “le mort saisit le vif” is expressly embodied in our Civil Code, 
and excludes the interposition of any temporary and qualified owner- 
ship, such as that of administrators, between the deceased and his heir. 
C. C. 940, et seq. 

Pending the acceptance or rejection by the heir, which, when made, 
retroacts to the instant of death, and pending the administration, all 
“the estates, rights, and charges which a person leaves after his death” 
are vested in, and belong to the abstraction called “succession,” as ex- 
_ pressly stated in articles 872 and 873 of Civil Code. 

It would be not only an anomaly but an absurdity, in any pleading, 
civil or criminal, in Louisiana, to allege that the administrator of a suc- 
cession is the owner of its property. 
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Such ownership rests, and is properly laid in the succession of the 
deceased, as long as the administration continues. 

We, therefore, hold that the common law authorities have no appli- 
- eation, and that the objection to the indictment is not well taken. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 


No, 24. 
Strate oF LOUISIANA EX REL. D. B. Martin vs. Pouice Jury oF Cappo ParisH. 


Act No. 80 of the Legislature of 1876 is not unconstitutional on the score that the Board of 
Andit, created by it, is clothed with judicialpowers. That body is only to sift and adjust 
the outstanding indebtedness of the Parish of Caddo, subject to the judicial action of 
the Courts. ; 

Under the provisions of that Act, the finding of said Board constitutes the legal authority of 
the Police Jury of the Parish of Caddo to issue bonds. 

Act No. 96 of 1872, which prescribed certain formalities for the valid issuance of the bonds 
of the Parish, was amended in that respect, by Act No. 15 of 1876. 

The bonds held by the Relator having been issued under legal authority, are valid and to be 
treated as commercial paper in the hands of a BONA FIDE holder for value. 

The Relator is, therefore, entitled to the Mandamus prayed for. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 


Alexander & Blanchard for the Relator and Appellee. 

First—The proceeding by way of mandamus is the proper one for the 
relief sought. High on Extraordinary Remedies, sections 139, 324, 
369, 382, 392 ; Cooley on Taxation, pp. 524, 525 ; Dillon on Municipal 
Bonds, sections 24, 25; Dillon on Municipal Corporations, sections 
685, 687, 688, 690 ; C. P. 829, ét seq. 

Second—The bonds were issued by authority of an enabling act of the 
Legislature. Act No. 96 of the Session Acts of 1872 (found upon 
page 12 of Acts of 1872); also Acts of 1876, pp. 34 and 124. 

Third—They were issued for one of the purposes mentioned in the 
enabling acts, and by authority of the police jury acting under said 
acts. 

Fourth—The provision of means for payment of the interest and prin- 
cipal, as contemplated by the statute, has been regularly made, and 
the parish has recognized the validity of the bonds every year, from 
the date of their issuance down to and including 1879, by annually 
paying the interest on them and part of the principal. She is now 
estopped from disputing their validity. Bigelow on Estoppel, pp. 584, 
466 ; Daniels on Negotiable Instruments, p. 475, section 1545, and p. 
476, section 1546 ; 5 Wall, 781. 
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‘Fifth—The parish, through its police juries, has ratified and confirmed, 
through a series of years, this issuance of bonds ; and the right to 
issue bonds being a corporate power of the parish, ratification can 
take place, and is equal to previous authority delegated to its agents 
for the purpose. Angel & Ames, section 304; Dillon on Municipal 
Bonds, section 23; Dillon on Municipal Corporations, sections 383, 
884, 385, 375, 91; 2 Kent. 291; Story on Agency, section 52; R. ©. C. 
2272 (second clause) ; City of New Orleans vs. Southern Bank, 31 A. 
565 ; 29 A. 581; 28 A. 258; 26 A. 636; 25 A. 356; 12 A.15; 4 A, 440; 
5 Hill (N. Y.) R. 137; 8 Ohio St. 401 ; 34 Ill. 421. 

‘Sixth—Relator, not being an original holder of the bonds, and being a 
bona fide holder for value before maturity and without notice, is 
unaffected by the defences urged against the bonds. Daniels on 
Negotiable Instruments, vol. 1, section 812; Dillon on Municipal 
Bonds, section 7, p. 15; also note to section 8, p. 18 and authorities 
there cited ; Dillon on Municipal Corporations, vol. 1, p. 508, section 
416 ; also section 905, et seq.; Bigelow on Estoppel, p. 364 ; Central 
Law Journal for January, 1880, p. 72. 


Looney & Elstner on same side. 


Wise & Herndon for Defendants and Appellants. 

First—Where an act of the Legislature authorizes the police jury of a 
parish to issue the bonds of the parish for certain purposes, the 
police jury must specially authorize the issue of the bonds, and in 
default of this action: of the police jury, all bonds issued under 
color of said legislative act are invalid. 30 A. 287 ; 29 A. 590, 

‘Second—Police juries have no power to contract debts or pecuniary lia- 
bilities without fully providing in the ordinance creating the debt 
the means of paying the principal and interest of the debts so con- 
tracted. Revised Statutes, sec. 2786 ; 23 A. 191, 232,251; 24 A. 457; 
264.59. 

Third—Political corporations are not bound by the unauthorized acts of 
their agents, when the mandates of the latter are of record or em- 
bodied inastatute. 29 A. 590. 


The opinion of the Court was delivered by 

BrErMuDEz, C.J. This is an application for a mandamus to coerce the 
performance of an alleged ministerial duty which the defendants refuse 
to fulfill. By act 96 of the General Assembly of 1872 (p. 12), the police 
jury of the parish of Caddo was, for certain objects expressed, author- 
ized to issue bonds for a large amount, with the formal proviso, “that 
the ordinance of said police jury, making provision for the issue of 
bonds under this act, shall not have the effect of law, unless it shall - 
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receive the unanimous vote of: every member of said police jury of said 
parish of Caddo, and that said bonds, when issued, shall be counter- 
signed by each and every member of said police jury, which shall be 
evidence of the fact that the issuance of said bonds is a att 
approved by them.” 

By Sec. 2, provision is made for the payment of the accrued interest 
on the bonds, and for an annual curtailment of the capital, and the police 
jury is required, annually, to determine a rate of taxation on all taxable. 
property in said parish, which would be sufficient to pay the interest 
and a portion of the debt, and the tax, as annually determined and ascer- 
tained, is, by said section 2, levied once for all upon all such property 
for the payment of the bonds and interest 

By Sec. 3, provision is made for the retirement of the bonds so 
issued, by purchase from the lowest bidders by the police jury, out of 
funds raised by the tax and remaining in excess of the amount to be 
paid out semi-annually. 

In April, 1876, the Legislature passed an act, N 0. 15, p. 34), the 
object of which was “to amend and re-enact section one, of act 96, of 
1872,” and to authorize the police jury to issue bonds for a determined 
amount for purposes mentioned, one of which was the bonding of the . 
debts due by the parish up to January 1, 1876. It was made the duty of 
’ said jury to issue the bonds to each and every holder of valid obliga- 
tions due and payable by said parish on or before the date first men- 
tioned; all laws inconsistent were repealed, and the act was to take effect 
from it passage. 

Later in April, of the same year, the Legislature passed an act, No. 
80, p. 124, to establish a board to audit outstanding obligations against 
the parish of Caddo, by which it is provided that the favorable report 
of the board, so created, on any claim, shall be authority for the police 
jury to issue bonds therefor. The act was to take effect from its passage. 
The relator claims that he has acquired, in good faith, and in due 

‘course of business, 228 of the bonds issued by said police jury, aggre- 
' gating $22,800, under the authority delegated to them by the two laws 
mentioned ; that, the interest for the year 1879, and all years anterior, 
has been promptly paid by the parish of Caddo, but he complains that 
the police jury has neglected and refused to comply with the require- 
ment of section 3, of the act of 1872, as amended, which directs that it 
shall determine what rate of taxation, on the assessed value of all tax- 
able property, would be sufficient for the payment of the curtailment of 
the capital and of the interest for the year 1880, and that it shall levy, 
collect and apply the funds so raised to the satisfaction of thedebt. He 
states, further, that there are no funds in the parochial treasury out of 
which thesums due on.the bonds issued by said parish can be paid. 
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‘He charges a dereliction of ministerial duty on the part of the police 
jury, and asks, by mandamus, the enforcement of the same. 

There was no objection to the form of the proceedings which is 
regular and proper. 

The defendants return that the bonds are null and void and without 
-effect, for the following reasons : 

First. The bonds were not issued by authority of the police jury. 

Second. No ordinance was passed by the police jury authorizing the 
issue of said bonds and no ordinance was passed providing for the payment 
-of the bonds. 

Third. The parish of Caddo was not legally indebted in any sum at 
the date of the bonds, and the board of audit, created by the act of 1876, 
was without power to determine the validity of alleged claims against 
the parish ; that the act is unconstitutional, in that it was an attempt, on 
the part of the Legislature, to create a judicial tribunal not provided for 
by the Constitution. The record contains the copy of two of the bonds 
claimed to have been issued under both acts. Each bond refers to the ~ 
‘act by the authority of which it purports to have been uttered and is 
made payable to bearer. The bonds alleged to have been issued under 
‘the act of 1872, refer expressly to the ordinance of the police jury which 
authorized the issue, and is signed by the president and every member 
of that body. The bonds said to have been issued by the police jury, 
under the act of 1876, do not refer to any ordinance, and are signed by 
the president and clerk of the board only. a. 

We think ourselves authorized to assume from the admissions of 
record, that all the averments of fact in the petition are true, with the 

exception of that which charges pointedly that the bonds were issued by 
the police jury. 

’ All resistance to the pretensions of the relator, as holder of bonds 
uttered under the act of 1872, and previous to 1876, was formally aban- 
doned, so that our investigation will be confined to the inquiry, whether 
the bonds issued under the act of the last named year are or not valid. 

As we understand the case, the only objection urged against them 
is, after all, that no ordinance of the police jury was passed by that 
body to authorize the issue of the bonds, and no provision was made 
before, or at the time of such issue, for the redemption of these obliga- 
tions ; and that, in consequence of the non-fulfillment of these formali- 
ties or requirements, which were conditions precedent, sine quibus non, 
‘the bonds are worthless. 

We attach no importance to the charges that the parish was not 
indebted at the time the bonds were issued, and that the law creating 
the board of audit was unconstitutional for the reason set forth. 

The evidence adduced proves that the parish was largely indebted , 
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and the act before us declares that itso was. The bonds were to be 

issued, under the law, to raise funds to build a “ court-house, a jail, and 

other required public buildings,” and to bond the debt. But were it 

. true that the parish was not in embarrassment, it would be a matter of” 

_ perfect indifference to these parties acquiring the bonds in good faith, 
in market overt and for value, which could, in no manner, invalidate or 
affect their rights under the same. Such a theory, as to innocent third 
persons holding commercial paper, would, if sanctioned, prove sub-- 
versive of all the rules established by custom and law, and consecrated 
by unalloyed jurisprudence, emanating from the highest judicial author-. 
ity, for the regulation of the intercourse of men, communities and 
nations in their financial relations. It cannot, therefore, for a moment 
be entertained. 

’ The objection to the constitutionality of the law constituting the 
board of audit is bottomless. It is not true that the Legislature intended 
to create a body clothed with judicial powers so as to make it a com- 
ponent part of the judicial department, as organized by the Constitution. 
It had the power to create such a body, as it did, for the purpose of 
sifting and adjusting the outstanding indebtedness of the parish of 
Caddo, whose finding, however, on any portion of that indebtedness was 
not to be final and irrevocable, for the act distinctly provides, in as 
many words, that, in case of an unfavorable report by the board on any 

‘claim, the holder of such claim would not be debarred of his right to 
appeal to the courts to have the same established. The police jury itself 
could, had it thought proper to do so, in cases of doubt, have resisted 
any finding or report of the board of audit favorable to claims which 
it (the police jury) would have considered as invalid, although its mem- 
bers could not have been held responsible for submitting to such report, 
as the law provided that such report would be, to them, authority to 
issue bonds therefor. 

It is now incumbent upon us to determine the sole question remain- 
ing for examination, as presented by the defendants; but before doing 
sO, we premise that we consider that there exists a prior and funda- 
mental question, which is really the pivot upon which this whole case 
turns, and which should necessarily be first determined. The question 
presented by the litigants is: Whether there was passed an ordinance 
justifying, before or after emission, the issue of the bonds? 

The question which suggests itself to our mind is : Was the adoption 
of such ordinance indispensably required for the validity of the issue of: 
the bonds as a condition precedent sine qua non? 

As a determination of this last question, which, in reality, is the 
first and only one, is now highly proper, we will give it our immediate 
attention. inn 
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A reference to the proviso of section 1, of the act of 1872, shows 
that the passage of an ordinance to authorize the issue of the bonds 
was a condition sine qua non for their validity, for the bonds could not 
be issued unless such ordinance had been previously passed unani- 
mously by the members of the police jury; the law declaring in clear 
and emphatic language, not admitting of possible adverse construction, 
that the bonds, in order to be valid, shall have to be authorized by an 
ordinance, and that the ordinance shall not have the effect of law, unless 
unanimously adopted, the converse of the proposition being, that after 
an ordinance shall have been unanimously adopted by all the members 
composing the police jury, and after the signature of the bonds shall 
have taken place by the president and members of that body, to show 
such unanimous adoption, the ordinance shall have effect of law, and the 
bonds shall be valid and binding ; and that, in the absence of compliance 
with those prerequisites, the bonds were not to be valid. Hence, the 
reason why the ordinance was adopted and the bonds were signed, as it 
is admitted, and the record shows they were ; and hence, also, the refer- 
ence on their face to the act of 1872 and to the police jury ordinance, 


The Act of 1876, was passed “to amend and re-enact section 1, of 
the act of 1872,” in which the proviso just considered is to be found; but 
in “ amending and re-enacting” that section, the Legislature has left out 
entirely the proviso, dispensing, therefore, for the future, with the com- 
pliance of the ceremonies previously required as a condition precedent 
sine quad non for the issue of other bonds, substituting to it the mere 
provision that the bonds, authorized by it to be issued, could be issued 
in the name of the parish by the president and clerk of the police jury. 
We find that the bonds issued under this law have been issued in that 
form. The question naturally here arises: Was the president of the 
police jury therefore authorized to issue any amount of bonds he might 
have thought proper up to the limit of $150,000 fixed by the law, at his 
whim or caprice, without any authority from the board composed of the 
police jurors, and would bonds so issued have been binding on the 
parish ? 

Our answer to that serious objection, which is worthy of attention, 
isa very plain one, of very easy understanding, but the mere statement 
of which will suffice to show its correctness. 


The authority to sign the bonds to be issued under the act of 1876 
was not to be derived from the police jury, but from the Board of Audit, 
the law declaring totidem verbis, “that the favorable report of said 
board, on any claim, shall be sufficient authority for the police jury to 
issue any bonds therefor.” The police jury is a body which cannot act 
by itself, but by its president, and, in this case, by its clerk besides; what- 
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ever they did was the act of the police jury, under the circumstances of 
this case. : 

The evidence shows that the board of audit had reported favorably 

upon all the claims for which all the bonds issued by the president 
and clerk have been exchanged. It shows, also, that the bonds were 
endorsed by the president and by the clerk of the board of audit, 
which was apparently created to prove as a check on the police jury or 
its representatives, and their signature were required by section 2 of 
Act 80 of 1876. It shows, also, that a number of ordinances or resolu- 
tions was passed by the police jury which justified the issuing of the 
bonds in question. It is useless to enumerate those ordinances, as we 
consider that none was essentially necessary for the validity of the 
bonds. . 
From that standpoint, it becomes absolutely useless to examine 
the question of fact which the parties litigant have taken extraordinary 
pains to establish, and which was uselessly made a bone of contention 
between them. 

The objections made by the defendants are not levelled, it is easily 
_ perceived, at the power of the police jury, or of its representatives, to 
issue the bonds, for the legislative authority required and essentially 
necessary for the purpose is unquestionable. The objections were aimed 
at the non-existence of any ordinance passed by the police jury anterior 
to the issuance of the bonds, and were to the effect that the bonds were 
consequently null and void. Itis onJy where a municipal corporation has 
acted ultra vires in the issuing of bonds, that objections to their validity 
can be entertained. Finding, therefore, that ample legislative authority 
had been previously delegated, and that bonds have issued, bearing 
upon their face all the indicia showing compliance with legal exigen- 
cies, we arrive at the conclusion that the bonds in question are valid, 
and that the ministerial duty demanded must be performed. We will 
not assume to refer specially to the numberless and indisputable au- 
thorities which, as mile stones, justify entirely the views which we have 
expressed, and which are gathered in the late very useful work of Judge 
Dillon on Municipal Bonds, which comments upon this grave matter 
and which contains them all, up to the date of its publication. 

The contract in existence between the bondholders and the parish 
of Caddo is protected from impairment by the Federal Constitution, 
and must be enforced. 

We have been told, in argument, that the parochial scrips and evi- 
‘dences of indebtedness, for which these bonds were exchanged, were 
not obligatory in law, or conscience, upon the parish and its inhabitants ; 
that they were the scandalous offsprings, without any legitimate cause, 
of the authorities previously in power, who have issued the same for 
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the accomplishment of villainous and fraudulent purposes, which 
have in no way enured to the benefit or advantage of the parish or 
its inhabitants. We can well lend, with tender sympathy, our personal, . 
but must shut, with regret, our official ears to such complaints, coming as 
they do from a spoliated and tax-ridden community, as the Legislature 
of 1876 has sanctioned and legitimated those debts, and as the law 
otherwise closes the door to such investigation and determination, and 
does not permit us to grant the victims of bad government the relief 
which they seek at our hands. Dura lex, sed lex. 

The judgment of the lower court was in favor of the relator. We 
find that it has granted him a relief to which he is entitled. 

It is, therefore, ordered that the judgment appealed from be 
affirmed with costs. 


No. 30. 
L. A. Levy vs. M. Roos. 


Plaintiff having made part of his Petition a Record which shows a judgment against him and 
in favor of Defendant, for a larger sum than Plaintiff's claim, the Exception of No cause 
of action was well taken and should be sustained, as Compensation takes place by the 
simple operation of the law. 

One judgment compensates another though the original obligations upon which they are 
rendered were not compensable. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Land and Land for Plaintiff and Appellant. 

Compensation is an equitable remedy, and is not extended to wrong- 
doers or those guilty of bad faith. 7 An. 53. 

Trespassers cannot avert a judgment for damages resulting from the 
trespass by compensation or reconvention. 1 N.S. 556; C. C. 2210. 
Alexander & Blanchard for Defendant and Appellee. 

First—That as compensation takes place by the mere operation of 
law, and plaintiff’s petition disclosing a state of facts from which 
compensation of his claim must be held to result, the exception of 
no cause of action ought to have been sustained. 

Second—That under such circumstances, the tender of the plea of 
compensation was not necessary to enable defendant to take ad- 
vantage of it. 

Third—That the exception being overruled, and the plea of compen- 
sation then tendered by defendant, the same was properly sus- 
tained. 

Fourth—That plaintiff’s claim, shown to have been extinguished by 
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compensation as to the principal debtor, must be held equally ex- 
tinguished as to the surety (defendant herein). C.C. 2211, 3059, 
3060 ; 10 A. 479. 

Fifth—Compensation must be admitted unless plaintiff’s claim comes 
within one of the exceptions enumerated in C. C. 2210. The case 
of Innis vs. Ware, 1 N. S. 556, cited by plaintiff’s counsel, is entirely 
inapplicable to the facts of this case. 


Sixth—Plaintiff’s counsel has failed to distinguish between a demand 
for the restitution of a thing of which the owner has been unjustly 
deprived, and one for damages only, resulting from the — 
issuance of a writ of attachment. 


Seventh—Judgments stand upon an equal footing without regard to 
the causes of action upon which they are based. The cause of ac- 
tion in each case, is merged in the judgment and looses its identity 
in the judgment. One judgment, therefore, will compensate another, 
though the original obligations, before reaching the dignity of judg- 

» ments, may not have had that effect. 

Eighth—Intervenors have no greater rights against defendant than 
plaintiff has ; and besides, their prayer makes-them stand or fall 
with plaintiff. 


Ninth—As attorneys for plaintiff, who was defendant in a previous 
attachment suit, intervenors alleged attorney’s fees to be worth 
$250. That was a judicial admission of their value, which they are 
estopped from contradicting by averring and proving their fees to 
have been worth more. C. OC, 2291; H. D. pp. 518,519; 31 A. 100; 
30 A. 1145 ; 27 A. 701; 23 A. 764 ; 18 A. 136. 


Tenth—The evidence of the privilege claimed by intervenors was not 
- recorded until after rendition of the two judgments from which 
compensation resulted. 

Eleventh—A judgment affirmed on appeal, has, for all its effects 
and consequences, including compensation, a retroaction to the 
date of its rendition in the court a qua. 17 A. 250, C. C. 3322, 3323,, 
2334. 

Twelfth—Pending a suspensive appeal, the judgment appealed from 
cannot be pleaded in compensation ; but, being affirmed, it can be. 
so pleaded, and will have a retroactive effect to the days of its first. 
rendition. 

Thirteenth—C. C. 3343 defines who are “third persons,” to affect: 
whom the registry of privileges and mortgages is necessary. 
Under this article defendant must be held to be a “third person,” 
and,'in order to affect him, registry was necessary. 

Fourteenth—Privileges exist only so long as the property or thing 
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upon which they rest remains in the possession and ownership of 
the person who owes the debt from which the privilege springs. 

Fifteenth—The registry of a privilege does not preserve its exist- 
ence ; it merely gives effect to the privilege, as to third persons, so 
long as it exists. If the subject of the privilege passes out of the 
possession and ownership of the debtor, or is lost, or extinguished 
in any way, the privilege perishes. 


The opinion of the Court was delivered by 

Topp, J. In October, 1878, S. Hernsheim & Bro. brought a suit 
against the plaintiff in this case in the District Court of Caddo. The 
suit was commenced by attachment, and the property of the defendant 
in that suit, L. A. Levy, and plaintiff in this, was seized. The defend- 
ant in this suit, M. Roos, wasthe security of Hernsheim & Bro. on the 
attachment bond in the previous suit. In that suit there was judgment. 
in favor of Hernsheim & Bro. for the amount of their demand, $1981 96, 
but the attachment was dissolved and damages allowed against Herns- 
heim & Bro., plaintiffs in that suit, for $1675, $1450 of which was for 
general damages, and $250 special damages for attorneys’ fees. 

This judgment was affirmed by this Court on appeal. 

The present suit is brought by L. A. Levy, the defendant in the 
attachment suit, against M. Roos, the surety on the attachment bond, to 
recover the damages allowed in the previous case, for the wrongful 
issuance of the attachment. ; 

There was an exception filed that the petition contained no cause of 
action, which was overruled. 

Subsequently, the defendant answered, setting up in compensation 
the judgment obtained by Hernsheim & Bro. against Levy, the plain- 
tiff, and alleging that the jrdgment or demand for which he, Roos, was. 
sued was extinguished by the judgment thus pleaded in compensation. 
against Levy and in favor of Hernsheim & Bro. 

There was an intervention filed by T. F. Bell and J. C. Moncure,. 
claiming a judgment against the plaintiff, L. A. Levy, of $500, for ser-. 
vices rendered by them as attorneys in the caseof Hernsheim & Bro. vs.. 
Levy—the attachment case mentioned—and praying for a recognition 
of a privilege for said sum on the judgment awarded on the reconven- 
tional demand of Levy in that case, as damages caused by the attach-. 
ment. 

There was judgment rejecting the demand of the plaintiff against. 
the defendant, allowing intervenors’ demand against the plaintiff, but. 
rejecting their claim for the recognition of their privilege. 

From this judgment plaintiff and intervenors have appealed. 

We think the judge a quo erred in overruling the exception as to no 
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cause of action. The entire record in the case of Hernsheim & Bro. vs. L. 
A. Levy was made part of the petition in this case. In that record is 
the decree upon which the present suit is founded. By that decree, 
it was adjudged that the defendant therein, L. A. Levy, plaintiff in this 
suit, owed Hernsheim & Bro. $1981 96, and that Hernsheim & Bro. 
owed Levy $1675 on his reconventional demand. We hold that at the 
very instant this decree was rendered compensation took place, the 
effect of which was to extinguish in toto the lesser judgment in favor 
of Levy, and to the amount of the same, at the same moment, to ex- 
tinguish pro tanto the larger judgment in favor of Hernsheim & Bro. 
against Levy. “Compensation takes place of course by the mere opera- 
tion of law, even unknown to the debtors ; the two debts are reciprocally 
extinguished as soon as they exist simultaneously, to the amount of 
their respective sums.” R. C. C. 2208 ; ©. P. 366. 

Compensation having thus taken place, the result was, that when 
this suit was instituted, the petition of plaintiff, with its annexed record 
forming part of it, instead of showing an amount owing by Hernsheim 
& Bro. for which Roos, the defendant, was liable as their surety, showed 
’ @ balance owing by Levy, the plaintiff, to Hernsheim & Bro., this 
balance being the exact difference between the two judgments, and 
amounting to the sum of $306 96. 

It is contended, however, by plaintiff’s counsel, that compensation 
did not take place, for the reason that the character of the claim consti- 
tuting the reconventional demand, for damages growing out of the . 
_ attachment for which the judgment was rendered, brought it within the 
exceptions declared in article 2210 R.C.C. These exceptions are : 

1. “Of a demand of restitution of a thing of which the owner has 
been unjustly defrauded. 

2. “Of a demand of restitution of a deposit and of a loan for use. 

3. “Of a debt which has, for its cause, aliments declared not liable 
to seizure.” 

The character of the demand to which it is sought to apply the 
principle of these exceptions does not fall within them, as we construe 
them. Being exceptions to a general rule, they cannot be extended by 
implication but must be strictiy construed. Even were’it otherwise, 
they cannot be applied to the circumstances of this case. The question 
here is simply, can one judgment compensate another? The original 
causes or considerations, on which the judgments were based, were 
merged in the judgments themselves, and the issue is thus narrowed 
down to the question suggested. 

To make the principle contended for applicable, there must be a de- 
mand growing out of one of the causes contained in the exceptions 
referred to, and that demand must be opposed by a plea in compensa- 
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tion based upon an ordinary claim, at least one not embraced within the 
exceptions. In such case, were the plea interposed it should not be 
allowed. Were judgment rendered on one of these exceptional claims 
with or without the plea of compensation being interposed, it would be — 
compensable by any other legal judgmént that the debtor might oppose 
to it. 

Had our learned brother of the lower court taken this view of the 
matter in limine, he would have sustained the exception and dismissed 
the suit, and not been called on in the further progress of the case to 
entertain the intervention filed. In the conclusion that he finally 
reached, however, as evidenced by the judgment rendered, and in the 
able opinion by which he supports that conclusion, he is entirely in accord 
with these views. 

As it is the province of this Court to revise all the errors relating 
to the action and rulings of the court a qua, shown by the record, and 
being satisfied that there was no cause of action disclosed in the peti- 
tion, and that the suit should have been dismissed upon the exception, 
seasonably filed, averring such want of cause, we are compelled now to 
give effect to that exception by sustaining it. Our judgment will nec- 
essarily retroact to the point of time in the proceedings when the 
exception should have been sustained by the judge a quo, and the suit 
dismissed. 

This view of the subject and disposition of the case necessarily 
disposes of the intervention and prevents our considering the issues 
~ therein presented. The rights of the intervenors, whatever thty may 

be, will however be reserved. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed; and, proceeding 
to render such judgment as that court should have rendered, it is now 
ordered, adjudged and decreed that the exception of no cause of 
action filed in said court be sustained and the suit dismissed, plaintiff 
to pay costs of both courts, without prejudice to the rights of the in- 
tervenors to prosecute their demands by the proper proceedings—they 
to pay the costs of their intervention. 


No. 33. 


MicHaex vs. MartrHa L. WHITE AND HusBAND. 


A married woman is not responsible for debts contracted by her husband in cultivating, for 
his own account, a plantation belonging to her. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 
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Loney & Elstner for Plaintiff and Appellant. 

A married woman, whether separated in community from her husband 
or not, is bound by contracts, the execution of which rendered her 
‘separate property more valuable and productive, whether for ad- 
vances, improvements or labor. 


Wise & Herndon for Defendants and Appellees. 

First—He who alleges agency must prove it, in order to recover ona 
contract made with the alleged agent. 30 A. 493. 

Second—Neither a married woman nor her separate estate are bound for 
debts contracted by her husband in cultivating a plantation belonging 
to her for his own use and benefit. 8 A. 512. 

Third—aAll debts for wages of laborers are prescribed by one year. C. 
C. 3534. 


The opinion of the Court was delivered by 

Pocué, J. Martha L. White, separated in property from her/husband, 
Reuben Whité, is sued by plaintiff on an alleged contract, under which 
plaintiff, furnishing his labor and some mule-teams and implements, 
was to cultivate, in cotton and corn, a plantation, the separate property 
' of defen dant, situated in the parish of Bossier, during the years 1875 
and 1876, for which services he was to receive one-third of the net pro- 
ceeds of thecrops thus raised. 

He claims $2050 as his share of the profits for the year 1875, and 
$1500 for those of 1876 ; and he further claims $600 for the alleged value 
of his services as overseer employed by defendant to manage another 
plantation, also her separate property, in the same parish. 

For answer, defendant specially denies having ever contracted with 
Smith, as alleged ; and avers that his contract was made with her hus- 
band, Reuben White, who cultivated, for his own'account, her two plan- 
tations, during the years 1875-6-7. 

From a judgment rejecting his demand, plaintiff has taken the 
present appeal. The issue presented by the pleadings is whether plain-. 
tiff was employed by or contracted with Mrs. White, or her husband. 

The District Judge, who heard and saw the witnesses testify, concludes, 
in a very able opinion, that the contracts charged by plaintiff had been 
made with defendant’s husband and not with her. 

Plaintiff, in his testimony, admits that he contracted with Reuben 
White, and intimates that the latter was acting as the agent of his wife; 
but he offers no proof of the agency, and admits that no one was present 
at his conversations with White. The evidence of several merchants of 
Shreveport who sold supplies to, and sold cotton for the co-partner- 
ship, and for the Grigsby Island Plantation, while under the manage- 
ment of plaintiff, shows that all accounts were made and kept, and all 
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‘business transactions were carried on in the name of Reuben White 
individually, and not as agent of his wife. 

Defendant positively swears that she made no contract, either of 
partnership or employment with plaintiff, and that she did not cultivate 
either of her cotton plantations during the years in question, but that 
they were cultivated by her husband for his own account. 

Other witnesses testify to the fact of plaintiff cultivating well and 
faithfully the two plantations in question during those three years, but 
none of them, of their own knowledge, know by whom or on what con- 
ditions he had been employed. 

Art. 2386 of our Civil Code provides that when the paraphernal 
property is administered by the husband, or by him and the wife indiffer- 
ently, the fruits belong to the community if such exists. “If these do 
not exist, each party enjoys as he chooses that which comes to his 
hand.” 

In the present case, the fruits, if any were realized, undoubtedly 
came to the hands of the husband and, per contra, the debts contracted 
are due by him and not by the wife. 

We are clear, after a careful review and serious consideration of all 
the evidence in this case, that no contract has been proven against the 
defendant. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 


No. 34. 


Succession oF W. R. Cox. On OpposiTions TO ACCOUNT. . 


The furnisher of materials used in repairing a building has no privilege, if the evidence of 
his contract has not been recorded. The recording of notes, given in payment of the ma- 
terials after they have been furnished, will not answer the purpose of the law. 

Nor is the furnisher entitled to his privilege, if he allows the building and the lot of ground 
to be sold without a separate appraisement, 

The Attorney of absent heirs is entitled to compensation with the privilege of a law charge, 
if his services have been beneficial to the succession. 


— from the Parish Court of Caddo parish. Taylor, J. 


J. Henry Shepberd and T. F. Bell for Opponents and Appellants. 
Hicks & Hicks for Appellee. 


The opinion of the Court was delivered by 

Brrmupez, C.J. By the account presented in this matter, the ad- 
ministrator proposes to distribute the sum of $4321. The succession is 
admitted to be thoroughly insolvent. Hence, the contest for a privilege 
on the part of the opponents. 
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The account was opposed by two parties : 

1st. Miss Cox, as the holder of three notes, aggregating $824, the 
payment of which, she claims, was secured by privilege on the buildings 
existing on the real estate left by the deceased, having been furnished 
by him for materials used to improve and repair the same. Those build- 
ings and the lot were sold, and the proceeds of sale enter into the 
amount proposed for distribution. q 

2d. J. H. Shepherd, the attorney appointed to represent the ab- 
sent heirs of the deceased, who claims $250, with the privilege of a law 
charge, for the services rendered by him in that capacity to the estate. 

The amount of the notes which Miss Cox holds was placed on the 
account as an ordinary debt. Shepherd was not at all recognized as a 
creditor. 

The judgment of the parish court having rejected their oppositions, 
they have both appealed. 

1st. Miss Cox is not entitled to the privilege claimed, which could 
only arise from the effect of law upon due and seasonable registry, so 
‘as to affect third persons. It does not spring from the consent of par- 
ties. Privileges, it is well known, are stricti juris, and cannot be admit- 
ted in cases in which the law does not create them. 

The notes in question were issued for lumber long after it was fur- 
nished. No evidence of any contract between the furnisher and the 
owner was previously, at any time, recorded. The rotes were regis- 
tered the day after their date. The buildings and the lot were sold in 
block, without any separate appraisement, which was necessary for a 
“ventilation” of the proceeds, in the event of a distribution between 

mortgage and privilege creditors. 

C. C. 3228, 3268, 3272, 3274, 3348 ; 28 A. 305; 24 A. 613; 26 A. 221; 4 
A. 67; 28 A. 289; 6 A. 480; 25 A. 337; 16 A. 306, 127. 

2nd. From the evidence adduced, it appears that the conservatory 
and other services rendered by Shepherdwere valuable and enured to 
the benefit of the succession, and those concerned in it, who are liable 
to him for a fair remuneration. It is settled that, in such cases, when 
the heirs receive nothing, a reasonable compensation is due to the attor- 
ney of absent heirs, payable to him with the privilege of a law charge. 
The attorney of the administrator was allowed $490 for his services, 
and met with no opposition on the part of the creditors. We consider 
that $150 would be a proper allowance to the opponent. 28 A. 746; 25 
A. 647 ; 14 A. 398 ; 29 A. 746 ; 21 A. 687. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed so far as it rejects the opposition of Miss 

’ Cox, and be reversed, so far as it dismisses that of J. H. Shepherd; and, 
proceeding to render such judgment as should have been rendered, it is 
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ordered, adjudged and decreed that the amount herein filed by the 
administrator be amended, by placing thereon J. H. Shepherd as a 
creditor for one hundred and fifty dollars, with the privilege of a law 
charge, to be paid accordingly, and that so amended, the said account 
be approved and homologated, and the funds distributed accordingly; 
the costs of appeal to be paid by the succession on the opposition of 
Shepherd, and by Miss Cox on her opposition, those of the lower court 
to be paid likewise. 


No. 32. 


Succession OF M. Opposition To AccouNT OF ADMINIS- 
TRATRIX. 


An administratrix who changes her domicil is still bound to account to the Court of her 
former domicil, where the succession has been opened. 

But a tutrix who has changed her domicil, cannot be called to account to the Court of her 
former domicil, which has appointed her, and can only be sued before the Court of her 
new domicil, even for the purpose of rendering her tutorship account. This has become 
arule of property which this Court will not reverse. 

An administratrix cannot sue the succession she represents, and, therefore, prescription will 
not run against her on her claims against the succession, as long as she is administratrix. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Bell, Judge ad hoc. 
Looney & Elstner for Opponent and Appellant. 


Land & Land for Administratrix. 

First. Prescription does not run against an administratrix in respect to 
her claims against the succession which she is administering. 

Second. Inventories are not conclusive ; they may be contradicted or 
explained. Error may be shown. 

Third. A tutorof the minor heir may relieve an administrator of further 
administration without the formality of a final account. The ad- 
ministrator is not responsible for property turned over. to such 
tutor, and the court of the tutorship has jurisdiction to decree the 
sale of such property to effect a partition, although the succession 
was opened in a different parish. 

Fourth. When anadministratrix is also tutrix, she should first settle her 
account as administratrix, but no execution should issue, and when 
sued for an account of the tutorship, she has the right to offset the 
balance against her as administratrix by sums disbursed for the 
maintenance and support of the minor heir. 


- The opinion of the Court was delivered by 
Pocué, J. §S. M. Farmer died in this parish in January, 1854, leaving 
67 
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Elizabeth Jane Bates, now the wife of G. A. F. Poole, and the adminis- 
tratrix of his succession. 

The succession of Farmer was duly opened in this parish, an in- 
ventory was taken of his property, and his widow was appointed and 
qualified administratrix of his succession and confirmed as natural 
tutrix of the two minor children, William S. and Atlanta B. Farmer. 


- William S. Farmer died when eight years of age, and his interest in the 


estate vested in his mother and sister, in the proportions fixed by law. 

This suit was begun by a rule taken by the surviving child, Atlanta, 
now of age, and the wife of William A. Bishop, to compel her mother to 
file an account of her administration of the Farmer succession, and of 
her tutorship of plaintiff in the rule. 

The administratrix excepted to the jurisdiction of the parish court 
of Caddo, on the ground that she was a resident of Bossier parish, and 
not amenable to the gourt of Caddo, either for an account of adminis- 
tration or for an account of tutorship. 

The first branch of her exception was overruled, and the latter 
maintained. 

The succession which she administered having been opened in the 
parish of Caddo, and having never been settled or closed, no other 
tribunal could entertain jurisdiction over the same, and such jurisdiction 
could not be affected by the change of domicile of the administratrix. 
But as to the tutorship, it has been frequently held by our courts that 
it follows, like the minors, the person of the tutor, and must be adjudi- 
cated upon in all its incidents by the court of the tutor’s last domicile. 

While our own construction of the law would lead toa different 
conclusion, and to rule that the court, which is originally vested with 
jurisdiction of the succession, and of the person of the tutor of the 
minors, and of their property, and which confers the delicate mandate 
to the tutor, should be the forum where he ought to account for his 
stewardship ; yet, in the face of numerous decisions to the contrary, we 
must recognize the doctrine of stare decisis, which has now become a 
rule of property, and we hold that the ruling of the District Judge, on 
both branches of the exception, should be maintained. 

The administratrix then filed her account, which showed on the debit 


side the amount of the inventory, to wit: the sum of $10,698 62, and on 


the credit side, the sum of $12,724 35. The credits claimed by the ad- 
ministratrix consisted mainly of alleged errors of excess in the in- 
ventory, of deductions for slaves emancipated, of her paraphernal 
property alleged to have been received and converted to his own use by 
her husband, of property turned over to the tutor of her ward, of debts 
paid for the succession, and of real estate on hand. 
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The heir filed an opposition, asking for the rejection of almost all 
the items on the credit side of the account, and asked for additions of 
omitted property in the inventory. After two trials, and a laborious ex- 
amination into long and intricate accounts, involving serious questions 
of law, and considering evidence making up a very voluminous record, 
the District Judge sustained several of the oppositions urged to the ac- 
count, overruled others, and concluded by finding in favor of the suc- 
cession and community, a balance of $2537 68 against the administratrix, 
which he decreed to belong to the administratrix and her daughter, 
in the proportions of one half in her own right, and one fourth of the 
other half, as heir of her deceased son, to Mrs. E. J. Poole, and the | 
balance to opponent, Atlanta Bishop. The court further reversed the 
right of Mrs. Poole to offset against her daughter such claims as she 
might have against her on account of her tutorship, and ordered a stay 
of execution of the judgment until the final liquidation of her tutorship. 

Opponent has appealed from the judgment, and Mrs. Poole, joining 
in the appeal, prays that the judgment be amended in several particu- 
lars in her favor. 


The facts bearing on the issue are substantially as follows : 
In 1850, Eliza Jane Bates, who was then the widow of L. B. McMul- 
len, married S. M. Farmer, who died in January, 1854, leaving the 


minor heirs mentioned above. 

In April, 1855, she married James Bryan, without being retained by 
the family meeting as tutrix of her minor children, and thus forfeited 
said tutorship ; and in the spring of 1857, she married G. A. F. Poole, 
her present husband, who was appointed dative tutor of the minors 
W. S. Farmer and A. B. Farmer, under the advice of a family meeting 
in the parish of Bossier. 

At the time of her marriage with Farmer, Mrs. Poole held a claim 
of some $2000 against Dempsey McMullen, for slave hire, in payment of 
which McMullen transferred two lots in the city of Shreveport in full 
ownership to her husband, S. M. Farmer. ' 

She was also the owner of a judgment on a promissory note of 
$2000, subscribed by R. E. Bates, endorsed by Knox & Lawson, which 
sum, it is alleged, was collected and converted to his own use by 
Farmer. 

It appears that at the date of the marriage Farmer owned a farm, 
several slaves and some personal property, and that in 1853, hesold one 
of his slaves to Nathan Pickett for $1000, and that he bought two other 
slaves from Mrs. T. T. Land for $1500, but that he died before completing 
said purchase by authentic act, although he had taken the slaves in 
his possession, it being understood between him and his verdor that 

. the act of sale would be passed only on the payment of the purchase 
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price, which was paid by his widow a short time after his death, taking 
the title in the name of the succession. 

Sometime in 1858 Mrs. Poole took a judgment in the District Court . 
of Bossier against her minor children for $2000, alleged to be due to her 
as her paraphernal funds, collected and used by her husband, from D. 
McMullen, and in execution of said judgment the two lots in Shreveport 

_were adjudicated to her for $1000, and in her account she claims credit 
for the balance of said judgment in the sum of $1308 and interests. 

Soon after the appointment of G. A. F. Poole, as tutor of the Far-. 
mer minors, Mrs. Poole turned over to him personal property of the. 
minors, and the settlement of some debts due by the succession, amount-. 

ing to $482 50; but, beyond this, she performed no act of administration. 
to the knowledge of the courts. 

We shall now revise those rulings of the lower court which, in our 
opinion, were erroneous. 

We think the judge erred in striking out of the inventory the item 
of $1000, amount of a draft drawn by Nathan Pickett, and placed in the 
inventory by the notary and the appraisers. 

The judge gave as reasons that the draft was not sufficiently de- 
scribed as to date, maturity, etc.,and by further reason of the testi- 
mony of Mrs. Poole, who says that she has no recollection of such 
draft, that she never saw it, and never collected it. The evidence shows. 
that she had at that time moved to her mother’s residence in Bossier 
parish, and that she was represented in the succession proceedings by 
’ her agent, C, C. Bates. The act of the notary and of the appraisers is. 
conclusive of the existence of the draft in question among the assets of 
the succession, and it was the duty of the administratrix to have taken. 
possession of and collected the same, in default of which she is re-. 
sponsible for the amount thereof. The fact of the sale by Farmer of a. 
slave to Nathan Pickett, the drawer, for the sum of $1000, explains the. 
- consideration and the existence of the draft, which should be charged. 
against the administratrix. 

The court also erred in crediting the administratrix with the sum of 
$2000, alleged to have been collested by Farmer on the judgment 
against Bates and others. The evidence does not prove this fact ; the 
administratrix, on this point, testifies that she believes that he collected 
it, as she did not ; the record fails to show whether the judgment was 
ever settled or not. The judgment was rendered before Farmer’s mar- 
riage with her, and the presumption is that he did not collect it. It was 
incumbent on the administratrix to show, affirmatively, that the collec- 
tion was made as alleged. The item for interests allowed on this claim 
must, of course, be also rejected. 

The court was in error in refusing to allow credit for the sum of 
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$2000, realized from the claim against Dempsey McMullen by means 
of the transfer to Farmer of the two lots in Shreveport. 

It is true that the judgment rendered thereon by the Bossier Dis - 
trict Court was an absolute nullity on its face, for want of jurisdiction in 
that court to adjudicate upon a succession pending in the parish of 
Caddo, and for the reason that the administratrix, being the legal rep- 
resentative of the succession, could not sue the estate, and for the fur- 
ther reason that she could not sue the minors, on account of jthe suc- 
cession which they could and did accept only with the benefit of invent- 
ory. But, on the other hand, the District Judge having decreed the two 
lots purchased with these very funds, to have fallen into the community, 
and having correctly charged the administratrix with $2000, as the 
value of the same, he manifestly erred in sustaining the plea of prescrip - 
tion against this item. 

One of the very grounds of nullity of the judgment rendered by the 
Bossier District Court was the legal inability of Mrs. Poole to sue the 
succession represented by her. This inability must also operate in her 
favor, so as to shield her from the plea of prescription interposed to any 
legal and valid claim which she had against the succession which she 
administered. Being incapacitated from judicially enforcing her claim 
by the law itself, prescription is necessarily suspended, and the doc- 
trine of contra non valentem, etc., is clearly applicable to administrators, 
curators, or tutors thus situated. The case of the Succession of Durn- 
ford, in 8 R. 488, and 11 R. 183, is in point, and is conclusive on this 
issue. See 12 R. 155, 23 A. 682. 

This sum must bear interest of five per cent from the date of disso- 
lution of the community, in January, 1854. 

Opponent earnestly complains of the ruling of the court in allowing 
credit to accountant for the sum of $1500, paid by her to Mrs. Land for 
_ the two slaves sold and delivered to Farmer before his death, but we 

find no error in this ruling. 

The purchase had been made by Farmer before his death, the 
slaves were in his possession, and thus we have a contract which his 
legal representative could have enforced against his vendor, and the 
widow was justified in completing the purchase. 

As the community was dissolved at the time, and as no funds were 

_inventoried as belonging to the community, the record fails to show 
that the funds used in this transaction were those of the community, 
and the presumption fortified by the widow’s testimony is that they 
were her separate funds, realized, as we believed, on her judgment 
against Bates and others. The credit was properly allowed, but the 
court erred in omitting to allow interest on this sum from the date of 
its expenditure and use, as above stated. 
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Af@r a careful scrutiny of the evidence, and after due consideration 
of the law applicable to the case, we find the judgment of the lower 
~ eourt correct in all other particulars. 

The following statement of accounts is, in our opinion, an accurate 
liquidation of the administration of the succession : 

Debit. 
Amount of inventory by the notary $10,698 62 
Add value of lots in Shreveport 
Add slave hire due by administratrix................. eatine 
Deduct value of slave, Amy, sold by Farmer, $500. 


Total of inventory 


Amount paid Mrs. Land for slaves 

Interest thereon, 5 per cent from January, 1854, to date 

Amount collected on debt of D. McMullen 

Interest thereon, 5 per cent from January, 1854, to date...... 1,675 00. 
Commission of administratrix on $12,942 37 

Fees of attorneys—Beach, $100, Land & Taylor, $250 

Costs of clerk and notary 

Taxes paid, $163 63. Costs of this account, $50 


Property turned over to tutor 
Land on hand 

Value of slaves emancipated 
Balance due by accountant 


Equal to inventory 


The balance thus obtained, save possible errors of calculation, fixes. 
the just liability of the administratrix to the succession. 

It is, therefore, ordered, adjudged and decreed that the judgment. 
of the lower court be amended in the following particulars : 

1st. In striking out of the inventory the amount of the Pickett. 
draft of $1000, which is recognized as an asset of the succession. 

2d. In allowing to the administratrix credit for the R. E. Bates. 
note and judgment of $2000 and interests, which are rejected. 

3d. In rejecting the credit of $2000, amount of the McMullen debt, 
which is allowed with legal interest from January, 1854, to date. 

_ 4th. In omitting to allow interest on the credit of $1500, amount 
paid by the widow to Mrs. Land, for the two slaves, on which interest is 
hereby allowed to date from January, 1854, to this day. 

And it is ordered that said judgment be affirmed in all other re- 
spects, and that appellee pay the costs of appeal. 
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No. 35. 


STaTE oF LOUISIANA EX REL. Hamp MUvutuen vs. R. C. Drew, JupGE ‘ 
Seconp Jupicrat District. 


A Mandamus will lie to compel a District Judge to sign a Bill of Exceptions when presented 
in proper form. 

Whatever may be the intent of a party in court, whose objection to evidence is over- 
ruled, and whatever may be the supposed effect of the testimony admitted, such party 
has a right to take a bill of exceptions, and it is the duty of the judge to grant it. 

Requisites of Bills of Exceptions. 


on for Writ of Mandamus. 


W. G. McDonald for the Relator. 
J. A. Snider for the Respondent. 


The opinion of the Court was delivered by 

BerMmvupeEz, C.J. This is an application for a mandamus to compel 
the defendant to sign a bill of exceptions and to do other acts. 

The relator avers, that on the trial of the case of the State against 
him, on an indictment for setting at liberty certain persons from jail, 
one Campbell was called by the State to be sworn as a witness ; that he 
objected, through counsel, to said Campbell being so sworn, for the 
reason that he had been convicted, and had served his term of sentence 
for a felony, having received no executive pardon ; that notwithstanding 
said objection and proof of the charge, the presiding judge permitted 
the witness to testify; that to the ruling of the court, he reserved a 
bill, and prayed the judge to sign it, who refused to do so; that he then 
requested the judge to assign on the bill his reason for such refusal, 
which the judge declined ; that he then moved, always by counsel, the 
court to allow the bill to be filed, although unsigned, and that this was 
also refused; that he then asked the judge to likewise assign the 
reasons for such refusal, and that the judge also declined; that the 
tendered bill was then returned to his counsel. 

The District Judge, in justification of his conduct, returns under 
oath, that the bill was not taken precisely under the circumstances 
stated ; that when the objection was made, he allowed evidence to be in- 
troduced in support of it, and, after hearing, permitted the witness to be 
sworn and heard ; that the counsel of the accused then stated that the ex- 
amination could be proceeded with, and that he would take a bill; that 
respondent was under the impression that no bill had been reserved, 
and that he refused to sign the bill tendered, because he considered that 
no evidence, touching the guilt of the accused, had been elicited from 
the witness, prejudicial to him, and that the jury could not have been 
influenced in the-least by anything which the witness had stated ; that 
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he declined to assign reasons for refusing to sign the bill, because he 
considered it useless, and believed that the bill was presented on the 
part of the accused to defeat, if possible, the just verdict of the jury. 

The bill prepared at the time is annexed to the petition for a man- 
damus. It states the circumstances under which it was taken, setting 
forth the grounds of objection urged to the witness offered. The reasons, 
‘which it is said, were assigned by the judge, when he overruled the ob- 

_jections, are not incorporated in the bill, but a blank was left in it with 
the expectation that the judge would fill it. 

It is difficult, under the showing made, to state positively whether 

- the bill was or not taken seasonably, but, as it is affirmed that it was, 
without any direct contradiction from the District Judge, we must infer 
that it was reserved at the proper time in open court. 

When the judge passed upon the objections, either he gave reasons 
or failed to assign any. If he gave any, it was optional with the counsel 
of the accused to have embodied them in the bill, and to have presented 
it for signature. If the judge assigned no reason, it was likewise dis- 
cretionary with the counsel to have mentioned the fact, and tendered 
the bill for verification. He could, however, leave a blank with the ex- 
pectation that the judge would fill it. Had he filled the blank himself, 
and had the judge considered the statement of the facts and of his 
reasons incorrect, it would have become incumbent upon him to rectify, 
under his own hand, before signing, any misstatement or error commit- 
ted to his prejudice, or to that of either party. 

‘ Bills of exceptions are intended to place of record something done 
under the order of the court during the progress of the cause, which 
would not otherwise appear ; that the question of law, raised by the rul- 

' ing on the matter excepted to, may be reviewed by the appellate court. 
It should contain, as a rule, the grounds of the objection, the reasons 
for which it was overruled, when any are assigned, or the fact that none 
were given, if such be the case, but it is not essential that both the grounds 
of objection and the reasons of the ruling, should be incorporated. It 
is sufficient if the former are set forth, and the mere nature of the rul- 
ing complained of mentioned. A bill, which contains neither the grounds 
of objection, nor the reasons overruling them, is defective and is not en- 
titled to notice. 12 H. 113, 332. 14 A. 808. If the judge was unwilling 
to sign the bill presented with a blank in it, he should have eliminated 
from it that portion which is preparatory to the statement that reasons 
had been assigned, as such assignment of reasons was, after all, a matter 

of indifference. Wedo not consider that the refusal of the judge is based, 
otherwise, on sufficient reasons. Whatever may be the intent of a party 
in court, whose objection to evidence is overruled, and, whatever may be 
the supposed effect of the testimony admitted, such party has a right to 
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take a bill of exceptions and present it in proper form. It is then the 
duty of the judge, if the bill state correctly the circumstance under 
which it was reserved,the grounds of objection, the ruling, the reasons 
assigned, or the failure to adduce any in support, to attest by his sig- 
nature the verity of its contents. In case of a refusal on his part, a 
mandamus will lie to compel him to perform that duty. 3 M. 714; 73 
A. 484, Under the circumstances of this case, the relief sought should 
be allowed. 

It is, therefore, ordered that the alternative mandamus herein 
issued be made peremptory at defendant’s cost. 


No. 38. 
J. LAMORERE, FOR USE OF, vs. 8. 8. Cox. 


When Plaintift's Petition states that a certain document is thereto annexed and made part 
thereof. and in point of fact, the document has not been annexed to the Petition or filed, 
on Defendant's exception to the cause of action or sufficiency of the Petition, the docu- 
ment should not be considered as forming part of the latter. 

‘The rents of seized property belong to the seizing creditor from the moment of seizure, and 
he has an action against the tenant to recover them, which is not suspended during the 
delay resulting from either the usual proceedings to effect the sale, or a contest over the 


proceeds after the sale is made. 


‘4 PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. ‘i 


Wise & Herndon and Alexander & Blanchard for Plaintiff and 
Appellant. 
J. Henry Shepherd and Land & Land for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. The first question that presents itself for our eonsidera- 
tion in this case is one of practice. 

That question is, whether a document or record, alleged in a petition 
to be annexed and form part of the petition, but is in fact not annexed | 
and not offered in evidence on the trial of an exception to the sufficiency 
of the petition, is to be considered a part of the petition. 

Art. 172 of the C. P. prescribes: 

“The petition must contain a clear and concise statement of the 
object of the demand, as well as of the nature of the title or the cause 
of action on which it is founded.” 

As a matterof convenience it has become the practice where a docu- 
ment or writing is either the basis of the suit or is calculated to assist 
in explaining the nature of the title or cause of action, for those 
reasons to annex and make it part of the petition, and so allege in the 
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- petition. The very fact and purpose for which it is thus annexed im- 
ply that such writing is material and important, and that the petition 
would be incomplete without it. 

A defendant is entitled to be fully informed of the cause of action, 
and it would, therefore, seem to follow when documents are annexed for 
the purpose of fulfilling this requisite of the law, of fully declaring the 
character of the demand and cause of action, that a copy of ‘such 
annexed document should accompany and make part of the copy of the 

petition to be served on the defendant. This Court has, however, in 
repeated decisions, declared that copies of such writing need not be 
served on the defendant. 

We have, however, no hesitation in stating that where the allegation 
is formally made that a document, record or other writing is annexed 
and made a part of a petition, and it is not so annexed, nor even filed in 
evidence, when exception is made to the cause of action or sufficiency of 
the petition, that then it should not be considered as forming part of the 
petition. 

For these reasons we shall consider the record alleged to be part of 
the petition in this case as making no part of it, and as improperly 
copied into the transcript, and the motion to exclude it therefrom is sus- 
tained. Eliminating this record then from the petition, we shall pro- 
ceed to consider the case as presented by the pleadings. . 

This is an attachment proceeding, instituted against the defendant, 
a non-resident. : The petition, in substance, alleges: That on the 14th of 
May, 1878, the sheriff of the parish of Caddo seized, at the suit of the 
plaintiff against the succession of W. R. Cox, in the District Court of 
Caddo, certain property in the city of Shreveport, known as the “ Elk 
Horn Wagon Yard.” That the seizure was made under an order of 
seizure and sale to foreclose a mortgage on said pioperty belonging to 
said succession. That the sale of the property was enjoined by the ad- 
ministrator of the succession, which injunction was dissolved by a judg- 
ment of this Court, rendered in February of the present year. That the 
property was sold under the writ, on the 17th of the following April, and 
was purchased by one P. Yomce. That from the 17th of August, 1878, 
the defendant in this case, through her agents, went into possession of the 
property and occupied it and received the rents and revenues of it until 
it was sold as stated. The rent is charged at $75 per month. That the 
defendant was notified by the sheriff that she would be required to pay 
the rent, which she refused to do either to the sheriff or plaintiff. That, 
owing to certain oppositions filed in the succession of Cox, claiming a 
preference on the grounds of thesale made under his writ, his mortgage 
debt could not be satisfied out of said proceeds, and that there was a 
necessity for applying the revenues of the property while under seizure 
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to the payment of his claim, and that the full amount owing him by 
defendant on account of the rents and revenues of the property was 
$1500, for which judgment was asked. The attachment issued and a 
seizure was made under it, affidavit having been made to the facts of the 
petition, and the required bond given. 

The defendant filed an exception and motion to dissolve the attach- 
ment. Among the grounds urged for the dissolution of the attachment, 
we find the following, in substance—being the only ones insisted on 
before this Court—to-wit : 

First—“ That the affidavit for the attachment was insufficient in 
law.” 
Second—* That the action was premature, because plaintiff does not 
allege that any final judgment had been rendered on the oppositions 
filed, and until such final judgments are rendered, non constat, that the 
plaintiff will not be paid in full out of the proceeds of the sale of the 
property seized.” 

There was judgment sustaining the motion, and dismissing the suit, 
with one hundred dollars damages against the plaintiff, and from this 
judgment the plaintiff appealed. 

First—We see no defect in the affidavit. Plaintiff swore that the 
allegations of the petition were true. These allegations, on which he 
based his right to the attachment, were, that the defendant owed him 
the amount claimed, $1500, and that she, the defendant, resided out of 
the State. These facts were distinctly stated, and that was enough, so: 
tar as relates to the affidavit. 

Second—In the discussion of the second ground of the motion, the 
counsel for defendant urge some arguments in their brief which might 
have much force, if the matters discussed were raised by the pleadings,, 
but the issue presented by this part of the motion or exception, and the 
only one we can consider, relates solely to the prematurity of the suit, 
and not to the absolute right of plaintiff to the attachment nor to the 
cause of action. 7 

Was the suit premature? Defendant insists that it was, and assigns 
as the reason for it the fact that the plaintiff had caused the sale of the- 
mortgaged property, and that when this suit was brought the contest for 
the proceeds of that sale was then pending on the oppositions mentioned: 
in the pleadings. To determine the force of the exception on this point,. 
and the weight to be given to the argument in support of it, the allega- 
tions of the petition, as to this matter, are to be taken as true. The 
petition distinctly alleges that nothing had been realized from the pro- 
ceeds of the sale, and that, owing to the oppositions claiming these pro- 
ceeds, that his debt could not be paid out of them. 

Was he bound to wait until that litigation was ended before insti- 
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tuting his demand for the revenues of the property accruing during the 
seizure? We think not. 

The Civil Code, art. 466, declares : 

“The fruits of an immovable, gathered or produced while it is under 
seizure, are considered as making part thereof, and inure to the ben- 
efit of the person making the seizure.” See, also, 17 L. 203 ; 2 A. 450. 

But can the seizing creditor proceed directly against a tenant of the 
property seized to recover the revenues accruing during the seizure, or 
is his recourse therefor against the sheriff ? 

In the case of Stockton vs. Hyde, 5 A. 300, this Court held : 

“Tf the attaching creditor succeeds in his suit, the rents and profits 
‘during the attachment belong to him to the extent of his claim, and he 
May recover the same in a direct action against the tenant if he has 
not paid the rents to the sheriff. See, also, 21 A. 743. 

We do not think that this right to receive the fruits of the seized 
property is suspended during the delay that may ensue resulting from 
the usual proceedings to effect the sale, or caused by a contest over the 
proceeds after the sale is made. For instance, supposing that no opposi- 
tion should be made to the sale, and there should be a delay of two 
months between the date of the seizure and the sale, and the property 
was “bringing a revenue during that time,” it would be the duty of the 
sheriff to collect this revenue and apply it to the credit of the writ in his 
hands, and the balance of the debt paid out of the funds realized from 
the sale. So, if a much longer interval should ensue from the seizure 
to the time of realization of the proceeds of the sale growing out of con- 
test over the proceeds, the principle would be the same. The right to 
receive the revenues of the property under seizure is a right that exists 
in favor of the seizing creditor from the moment of seizure and continues 
during its existence. The seizing creditor has two sources opened to 
him for the collection of his debt, the revenues derived from the prop- 
erty whilst under seizure, and the funds derived from its sale. The nat- 
ural and legal order in which these means would accrue for the satisfac- 
tion of his debt would seem to be first, from the rents and revenues 
yielded by the property during its seizure, if any, and then from the 
proceeds of its sale ; and, in the same order does the right to receive or 
recover these means exist. On the trial of the suit, or suits, over the 
proceeds of the sale of this property the plaintiff could be compelled to 
account for sums received from the rents of the property during its 
seizure, the same to be credited on his claim then ir contestation. But 
he was not bound to wait till that litigation was ended before seeking 
to enforce a plain right that the law in the mean time accords to him. 
Should he wait till that time, the right might be lost and the effort for 
the enforcement vain. 
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Under this view of the subject, considered in connection with the 
allegations of the petition, we are satisfied that the motion and excep- 
tion should have been overruled. Of course it must be understood that 
in coming to this conclusion, we are governed alone by the allegations 
of the petition, without regard to the record excluded therefrom, and 
that apart from these allegations, we decide nothing as to the right of the 
plaintiff to recover on the trial of the case, nor as to the existence of the 
facts upon which the alleged right is based; nor do we intend to affect 
the rights of third persons to assert their claims to the revenues of the 
property, as well as to the proceeds of its sale. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court is annulled, avoided and reversed, and the case re- 
manded to that court, to be proceeded with according to law, defendants 
to pay the costs of appeal. 


No. 39. 
WILLBERGA SCHNEIDER VS. Lire INsuRANCE CoMPANY. 


The fixing by the Court of a return day on a commission to take testimony out of the State, 
does not, of itself, involve the continuance of the case, if it is, in regular order, reached 
and called for trial before the return day. The propriety of such continuance depends 
upon legal showing of sufficient diligence used in getting out the Commission. 

The issue between Plaintiff and Defendant being, under a policy of life insurance, whether 
the insured was alive or not, Plaintiff contended that the best and only conclusive evi- 
dence of that fact was the personal presence before the Court of the person claimed by 
Defendant to be the insured, and that no other proofs should be admitted. Hx.p that 
Plaintiff's position is untenable, the insured being no party to the suit and not being 
within reach of the process of the Court. 


, eee from the First Judicial District Court, parish of Caddo, 
A, D. Land, J., ad hoe. 


Looney & Elstner for Plaintiff and Appellant. 
T. F. Bell and T. Alexander for Defendant and Appellee. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff herein, holding policies of insurance upon the 
life of her husband, William Wackerle, brought this suit against the 
defendant, and, on a former trial, recovered judgment. An appeal was 
taken to this Court at the Monroe term of 1878. At that term, defend- 
ant filed affidavits to the effect that, since the trial in the District Court 
it has been discovered that William Wackerle, the husband of plaintiff, 
and the person upon whose life the insurance was effected, was not dead, 
but was then actually living in California. Upon these affidavits the 
court set aside the judgment and remanded the case to the District Court, 
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with instructions to receive proof solely as to the existence of the insured, 
and then to render judgment between the parties upon such new proofs 
and the evidence taken on the former trial. See case reported in 30 A, 
1198. Upon a second trial in the District Court, had in compliance with 
above decree, judgment was rendered for the defendant, and plaintiff has. 
taken this appeal therefrom. 

Appellant excepts to two rulings of the judge a quoin the course of 
the trial, viz.: 

First—In refusing a continuance applied for by appellant on sundry 
grounds, of which only one deserves notice, viz.: that plaintiff had ap- 
plied for and obtained commissions to take testimony, made returnable 
ona day fixed by the court itself, and that said commissions had not 
been returned, and the delay allowed for the return thereof, had not ex- 
pired, when this case was called for trial. The court overruled the motion 
for continuance, for the following reasons: “This case was continued at 
the last November term of this Court on the affidavit of plaintiff. The 
motion for continuance does not show any good reason why plaintiff or 
her counsel did not apply for commissions to take the desired testimony 
in time to secure the return of said commissions before the case was 
called for trial at the present term. The fixing of the return day by the 
court did not excuse the prior want of diligence of plaintiff.” 

The ruling of the court was manifestly correct. A party is entitled 
to a commission to take testimony of non-resident witnesses, at any 
time before trial, and in granting such commission, it is the duty of the 
judge to fix a return day ; but the fixing of such return day does not, of 
_ itself, involve the continuance of the case, if, in the regular order of 

procedure, it shal! be reached and called for trial before the return day. 
The propriety of such continuance must depend upon the diligence which 
the party applying has displayed in getting out his commission. Other- 
wise, a party by taking out a commission shortly before the time when the 
cause would be tried in its regular order, and having the return day 
fixed, as prescribed in Art. 439 C. P., might always obtain a continuance, 
and thus take advantage of his own laches. 

In the case of Calhoun vs. Bank, 28 An. 260, relied on by appellant, 
it did not appear that there had been a want of diligence in applying 
for the commission, but, on the contrary, it is expressly stated that 
the plaintiff took out the commission “shortly after the suit was filed.” 
The dicta of that decision must be limited to cases where there was no 
want of due diligence in applying for the commission. 

Second—Error is alleged in the ruling of the judge a quo admit- 
ting, over the objections of counsel for plaintiff, the testimony of certain 
witnesses of defendant taken under commission. The grounds of ob- 
jection were as follows: “The only issue in this case being the actual 
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living existence of William Wackerle, * * 
the best and only conclusive evidence or proof of the issue thus made, 
is the personal presence before this court of the person “claimed by de- 
fendant to be the said living Wackerle,” and plaintiff urged her right to 
examine said person personally and before this Court; and, further, 
that tne testimony offered in this form was secondary, and at the utmost 
but mere opinions of witnesses.” 

There was nothing whatever in these objections, and they were 
rightly overruled. If the person, whose identity was in issue, had been 
himself a party to the action as claimant of some right based on such 
identity, as in the famous Tichborne case, the opposite party might 
have demanded a view of his person and the opportunity of personal 
examination in presence of the court. Such was not the case here. 
The person, whose identity was in question, was not a party to this suit 
and was not within reach of its process, and was in no manner subject 
to its orders. If he had been within the reach of process of the court, 
plaintiff would have had the same right to invoke it to compel his at- 
tendance that the defendant had. As he was not within reach of its 
process, neither party had power to enforce his attendance ; and the law 
imposes impossible duties on no one. 

A free man is not subject to the possession and control of another, 
his body cannot be offered or filed in evidence, and he is not to be treated 
like a document of which profert or oyer may be claimed. 

It would have been of no advantage for any purpose to have 
brought the person here. Wackerele had never lived in Shreveport, 
and was not known either to the judge or to any other person here. 

Defendant obtained his personal attendance at a place where he 
and his wife had lived together, and where there were many persons 
who knew them both. He gave ample notice to plaintiff of the time and 
place, when and where, he would be produced and testimony of wit- 
nesses taken as to his identity. 

This is more than the law would require. Where the question is 
whether a party is dead or not, the testimony of persons who knew him, 
and who swear that they have seen and conversed with him living, 
since the date of the alleged death, is, under every aspect, competent — 
evidence. 

The testimony conclusively establishes that Wackerle, the iden- 
tical person whose life was insured, is still living, and unmasks one 
of the boldest and most scandalous schemes of fraud upon defendant, 
the court and plaintiff's own counsel, ever conceived and carried to the 
very verge of success. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s cost. 


1051 


SUPREME COURT. OF LOUISIANA, 


_ State vs. Hudson. 


No. 40. 
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_ This Court cannot take cognizance of the evidence upon which the accused was denied a new 
trial by the Court a gua, unless that evidence is embodied in a Bill of ee State 
vs. Nelson, 32 An. 842, affirmed. 

A previous conviction for a similar offense should not be charged in the Indictment; but, 
after verdict and before sentence to the double penalty under Section 974, Rev. Sta., the 
prisoner must be allowed to show cause, if any he has, why the increased punishment 
should not be inflicted by the Court on account of the previous conviction. > 

-4 PPEAL from the Tenth Judicial District Court, parish of DeSoto. 


Logan, J 


W. Pike Hall, District Attorney, for the State, Appellee. 


C. M. Pegues for Defendant and Appellant. 

First—That if counsel for defendant had not been informed of the ex- 
istence of certain important facts at the time of trial, because of 
the ignorance of his client, and failed to make proof of them in con- 
sequence thereof, a new trial ought to be granted on a proper 
showing. Bishop on Crim. Pro., sec. 1281. 

Second—That an affidavit of defendant, sufficient in itself to entitle him 
to a new trial, ought not to be disregarded on the ground that the 
court deems him unworthy of belief. 

Third—That upon a charge of petty larceny, the court can not sentence 
defendant to eight years imprisonment in the penitentiary, under 
sec, 974 R. 8S. 

eee the State must allege and prove the previous convictions 
of the defendant for a similar offense before he can be sentenced to 
extra punishment. Bishop on Crim. Pro., secs. 77 to 88, inclusive, 
new edition. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The defendant was, on a charge of petty larceny, 
prosecuted, tried, convicted and sentenced to the State penitentiary, at 
hard labor, for the term of eight years. 

From the verdict and sentence he appeals, and assigns as errors, on 
the face of the record : 

1st. That the judge should have granted him a new trial on the 
affidavits filed with his application. 
2d. That the maximum of punishment for petty larceny is imprison- 
ment at hard labor for two years, and that the District Judge has 
sentenced him to eight years at hard labor in the State penitentiary. 

3d. That the court can not condemn him and inflict extraordinary 
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punishment, unless the indictment or information charges, and the State 
proves, previous convictions for the same offense. 

I. There being no statement of the facts adduced on the .motion 
for a new trial, or bill of exception, to show what they were, we have no 
authority to pass upon this first ground. State vs. Nelson, decided in 
June, at Monroe, and not yet reported. 

II. It is true that under sec. R. S. 812, the maximum of the punish- 
ment for the offense charged is two years; but it is equally true that 
under sec. R. 8. 974, the judge has the power to sentence any person who 
may be convicted for a second or third offense to double and triple the 
penalty imposed by law, and for a fourth offense, the person so convicted 
may be sentenced to perpetual imprisonment, and but for the error thirdly 
assigned the judgment and sentence could not be reviewed. 

The information does not charge any previous conviction. From a 
statement of facts, prepared after trial and conviction, we perceive that 
the judge admits that no evidence was offered to the jury or to him to 
show previous convictions, but that he took official notice, as it were, of 
the same as the facts were of record before his court. 

We do not think that the previous convictions should have been 
charged in the information, as they were not essential ingredients con- 
stituting the offense charged, upon which the jury had to pass, and 
might prejudice the jury. Although the judge is not allowed to pass 
upon the facts tending to prove the innocence or guilt of the accused, 
still he has the right, after verdict, to know whether the accused was 
or not previously convicted of the offense. The State can so inform the 
judge, or the judge may, upon his own suggestion, act upon the ex- 
istence of such facts after verdict, but in either case it is nothing but 
just that a proceeding should be taken against the defendant before 
sentence to show cause why the fact of such previous convictions should 
not be brought to the knowledge of the court to enable it to exercise its 
peremptory powers under sec. 974 of the Revised Statutes. The de- 
fendant would then be afforded an opportunity to show, if such be the © 
fact, that the judgments and sentences in the cases referred to were 
arrested or reversed and annulled, or that he was pardoned 

It is an axiomatic truth universally accepted that there can be no 
punishment without anaccusation, * * * therefore an accusation 
must precede the punishment. 

Bishop on Crim. Proc., 79. 

It is, therefore, ordered that the sentence of the court be annulled 
and set aside, and that the defendant be remanded for sentence accord- 
ing to, the views herein expressed and according to law. 


68 
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